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SUMMARY

The Texas Court of Appeals, Third District, reviews a judgment holding landlord Adrienne Marco

liable for bad-faith retention of former tenant Kurt Kirkman’s security deposit under Texas Property

Code section 92.109. The court affirms the judgment in part, modifies the award of appellate

attorney’s fees, and reverses and remands the portion concerning attorney’s fees for non-attorney staff.

The appeal addresses the statutory bad-faith presumption, sufficiency of the evidence regarding

property-damage deductions, and attorney’s fees.
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Landlord appealed from a county court at law judgment entered after a
bench trial finding that she had acted in bad faith by retaining a former
tenant's security deposit and awarding statutory damages and

attorney's fees.

The court reviewed conclusions of law de novo and findings of fact for
legal and factual sufficiency. It reviewed the attorney's-fee award for
abuse of discretion, while ensuring that sufficient evidence supported

the award.
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QUESTIONS PRESENTED

1. Whether a tenant must establish the statutory presumption of bad faith under Texas Property Code

section 92.109(d) to prevail on a bad-faith-retention claim under section 92.109(a).

2. Whether the evidence was legally and factually sufficient to support the finding that Marco acted in bad
faith.

3. Whether the evidence was legally and factually sufficient to support the finding that Marco failed to

prove that retention of the security deposit was reasonable.
4. Whether the evidence was legally sufficient to support the award of attorney's fees for non-attorney staff.

5. Whether the evidence supported the award of appellate attorney's fees and whether that award had to be

expressly conditioned on Kirkman's success on appeal.

HOLDINGS

1. A tenant may prevail on a claim for bad-faith retention of a security deposit under Texas Property Code
section 92.109(a) without establishing the statutory presumption in section 92.109(d). The presumption

is one means of proving bad faith, but it is not the exclusive means.

2. The evidence was legally and factually sufficient to support the finding that Marco acted in bad faith by

intending to deprive Kirkman of a lawfully due refund.

3. The evidence was legally and factually sufficient to support the finding that Marco failed to prove that

retention of any portion of the security deposit was reasonable.

4. The evidence was legally insufficient to support the award of attorney's fees for non-attorney staff
because Kirkman presented no evidence of the staff members' qualifications or that they performed

substantive legal work under an attorney's direction and supervision.

5. The evidence sufficiently supported the amount of appellate attorney's fees, but the award had to be

expressly conditioned on Kirkman's ultimate success on appeal.

KEY QUOTATIONS

“Thus, although evidence giving rise to the statutory presumption is one way that bad faith may be
established, it is not the only way.” (22)

“Thus, when a trial court finds that a landlord acted with intent to deprive the tenant of a refund that is
lawfully due, as the trial court did here, that finding is sufficient to support its determination that the landlord
acted in bad faith under Subsection 92.109(a).” (23)

“Consequently, we must conclude that the evidence is legally insufficient to support that portion of the

attorney’s fees award and that the trial court abused its discretion by awarding it.” (31)

“Because an unconditional award of appellate attorney’s fees is improper, the trial court must make the

award of attorney’s fees to an appellee contingent upon the appellant’s unsuccessful appeal.” (32)



FACTUAL BACKGROUND

Kurt Kirkman leased a residential house from Adrienne Marco under a lease requiring a $2,400 security deposit
and a $350 pet deposit. After Kirkman surrendered the property in 2022, Marco sent an itemized list deducting
$7,925 for alleged repairs and charges, including substantial amounts for flooring, painting, blinds, and other
work, but did not initially provide supporting receipts or documentation. Kirkman disputed the deductions, and
after a bench trial the court found that Marco intended to deprive him of a lawfully due refund and had not

shown that retaining any portion of the deposit was reasonable.

PROCEDURAL HISTORY

Kirkman sued Marco under Texas Property Code section 92.109 for bad-faith retention of a residential security
deposit. Marco filed a general denial, counterclaimed for breach of contract, and unsuccessfully moved for no-
evidence and traditional summary judgment. After a bench trial, the trial court awarded Kirkman $8,350 in
statutory damages, prejudgment interest, and attorney's fees and rendered a take-nothing judgment on Marco's
counterclaim. The court of appeals modified the award of appellate attorney's fees to make it conditional,
affirmed the judgment as modified in part, and reversed and remanded the portion awarding fees for non-

attorney staff.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for a new hearing limited to attorney's fees for non-attorney staff. The appellate attorney's-fee award

must be expressly conditioned on Kirkman's ultimate success on appeal.
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