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SUMMARY

The Pennsylvania Superior Court reviewed the dismissal of Amy Huss’s claims against James P.

Weaver arising from an agreement concerning child custody, visitation, and a $10,000 payment for

each custody or visitation modification filing. The court held that the payment provision was not

shown to violate dominant public policy and that the trial court improperly dismissed the breach of

contract, negligent misrepresentation, and fraud claims at the preliminary-objections stage. The order

was reversed and the case was remanded.
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Appeal from an order granting preliminary objections in the nature of

demurrers and dismissing an amended complaint with prejudice.

Review of an order sustaining preliminary objections in the nature of
demurrers is de novo and plenary. The court derives salient facts solely
from the complaint and treats well-pleaded material facts and

reasonable inferences as true.
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QUESTIONS PRESENTED

1. Whether the agreement's $10,000 payment provision for each custody or visitation modification filing is

unenforceable as against public policy.

2. Whether dismissal of Huss's negligent-misrepresentation and fraud claims on demurrer was proper on
the ground that she could not establish damages.

3. Whether Weaver should be estopped from asserting unenforceability because he drafted the agreement

and advised Huss that it was legal and enforceable.

HOLDINGS

1. The $10,000 clause is not unenforceable as against public policy on the basis that custody and visitation

agreements remain subject to court modification in the child's best interests.

2. Dismissal of the negligent-misrepresentation and fraud claims was error because, if the $10,000 clause is

enforceable, damages for Weaver's alleged breach may be available.

3. The parol evidence rule does not bar testimony explaining, clarifying, or resolving an ambiguity

concerning whether the payment provision was intended to provide a defense fund.

KEY QUOTATIONS

“Public policy is to be ascertained by reference to the laws and legal precedents and not from general

considerations of supposed public interest.” (-7)

“In no sense, however, do custody and visitation agreements involve the bargaining away of the rights of the
children, and hence they are not unenforceable as against public policy on the same basis as are agreements

regarding child support.” (-9)

FACTUAL BACKGROUND

In October 2008, Huss and Weaver entered into an agreement concerning custody, visitation, support, and
modification of those provisions if their relationship ended and they had a child. The agreement provided that
Weaver would pay Huss $10,000 for each complaint, motion, petition, or similar pleading he filed seeking to
modify custody or visitation. After the parties' son was born, Weaver filed custody litigation, allegedly made
numerous modification filings, and refused to make the required payments. Huss sued for breach of contract and
later added negligent-misrepresentation and fraud claims, alleging that Weaver, who had provided her legal

advice and helped draft the agreement, misrepresented its legality.
PROCEDURAL HISTORY

Huss filed a breach-of-contract complaint alleging that Weaver failed to make $10,000 payments required for
each attempt to modify custody or visitation terms in their agreement. She later amended the complaint to add
negligent-misrepresentation and fraud claims. The Washington County Court of Common Pleas sustained

Weaver's preliminary objections and dismissed the amended complaint with prejudice, ruling that the payment



provision violated public policy and that Huss could not establish damages for the tort claims. The Superior

Court reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings consistent with the opinion, including consideration of Huss's claims after

rejecting the public-policy basis for dismissal. Jurisdiction was relinquished.
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