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SUMMARY

The Supreme Court of North Dakota affirmed an order terminating T.L.'s parental rights to her two

children. The court held that clear and convincing evidence established the children were deprived, the

conditions of deprivation were likely to continue, and the children would probably suffer serious harm.

The court also recognized ineffective assistance of counsel claims in parental-rights termination

proceedings under the Strickland standard, but concluded the record did not establish deficient

performance or prejudice.
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T.L. appealed a juvenile court order terminating her parental rights to
K.L. and M.S. after the juvenile court adopted a judicial referee's
findings and conclusions. She challenged the sufficiency of the
evidence supporting termination and asserted ineffective assistance of

counsel.

Termination of parental rights is reviewed as a question of fact and
will not be overturned unless clearly erroneous. A finding is clearly
erroneous if it is induced by an erroneous view of the law, unsupported
by evidence, or leaves the reviewing court with a definite and firm
conviction that a mistake was made. The State must prove the

termination elements by clear and convincing evidence.
Published North Dakota Supreme Court opinion; precedential.
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QUESTIONS PRESENTED

1. Whether clear and convincing evidence established that the children were deprived, that the conditions
and causes of deprivation were likely to continue or would not be remedied, and that the children would
probably suffer serious physical, mental, moral, or emotional harm.

2. Whether Social Services made reasonable efforts to preserve and reunify the family.

3. Whether North Dakota recognizes an ineffective-assistance-of-counsel claim in parental-rights

termination proceedings and, if so, whether T.L. established such a claim on direct appeal.

HOLDINGS

1. Termination of parental rights was proper because the children were deprived, the causes and conditions
of deprivation were likely to continue, and the children would probably suffer serious physical, mental,
moral, or emotional harm, all established by clear and convincing evidence.

2. Social Services made reasonable efforts to preserve and reunify the family; it was required to provide
appropriate and available services and assistance, but was not required to assume T.L.'s responsibility to

follow through with those services.

3. North Dakota recognizes an ineffective-assistance-of-counsel claim in parental-rights termination

proceedings and applies the Strickland standard.

4. T.L. did not establish ineffective assistance because the record did not show objectively unreasonable
performance or prejudice, and counsel's decision not to introduce evidence of a second treatment

program could have been a reasonable strategic choice.

KEY QUOTATIONS

“"Reasonable efforts," as defined by N.D.C.C. § 27-20-32.2(1), requires Social Services to provide available
and appropriate services to assist the family in reunification, but Social Services is not required to assume the

parent's responsibility in following through with the services offered.” (682)

“A parent must be able to demonstrate present capability, or capability within the near future, to be an
adequate parent.” (683)

“Therefore, we acknowledge the need to recognize an ineffective assistance of counsel claim and apply the

test announced in Strickland.” (685)

FACTUAL BACKGROUND



K.L. and M.S. were removed from T.L.'s home after officers found drug paraphernalia, needles, pills, and
alcohol within the children's reach; both children tested positive for exposure to controlled substances. T.L. was
diagnosed with methamphetamine addiction, repeatedly failed to complete outpatient treatment, continued to test
positive for methamphetamine or admitted using it, and had untreated mental-health and domestic-violence-
related issues. Although Social Services developed a reunification plan and provided information and assistance
concerning treatment, T.L. did not pursue inpatient treatment until termination proceedings were underway.

PROCEDURAL HISTORY

The children were removed from T.L.'s home in June 2006 after officers found drugs and unsafe conditions, and
the juvenile court adjudicated them deprived in October 2006. Following T.L.'s failure to complete
recommended drug-treatment programs and continued drug use, the State petitioned to terminate her parental
rights. A judicial referee ordered termination in August 2007, the juvenile court adopted the referee's findings

and conclusions, and the North Dakota Supreme Court affirmed.

DISPOSITION

affirmed
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