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SUMMARY

The United States District Court for the Southern District of California granted Kevin Tyrone Izal
Hairston leave to proceed in forma pauperis and assessed an initial partial filing fee. The court found a
plausible Eighth Amendment excessive-force claim against Correctional Officer Juarez, dismissed the
First Amendment retaliation claim for failure to state a claim, and granted leave to proceed on the
excessive-force claim or amend the complaint.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiff filed a prisoner civil-rights action under 42 U.S.C. § 1983.
After the action was initially dismissed without prejudice for failure to
prepay the filing fee or seek in forma pauperis status, Plaintiff filed an
IFP motion. The district court granted IFP status and screened the
complaint under 28 U.S.C. §§ 1915(e)(2)(B) and 1915A(b).

STANDARD OF REVIEW Under 28 U.S.C. §§ 1915(e)(2)(B) and 1915A(b), the court must
dismiss a complaint or portion of a complaint that is frivolous,
malicious, fails to state a claim, or seeks damages from an immune
defendant. The failure-to-state-a-claim standard is the same as the
Federal Rule of Civil Procedure 12(b)(6) standard. Factual allegations
are accepted as true and reasonable inferences are drawn in the
plaintiff's favor, but conclusory allegations and threadbare recitals are
insufficient.
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QUESTIONS PRESENTED

1. Whether Plaintiff qualified for leave to proceed in forma pauperis under 28 U.S.C. § 1915.

2. Whether the allegations that a correctional officer struck and pepper-sprayed Plaintiff while he was
restrained plausibly stated an Eighth Amendment excessive-force claim.

3. Whether the allegation that the correctional officer threatened future retaliation after Plaintiff announced
an intent to file a grievance plausibly stated a First Amendment retaliation claim.

HOLDINGS

1. Plaintiff was granted leave to proceed in forma pauperis. The court assessed an initial partial filing fee of
$43.87, subject to the statutory protection that the fee would not be collected if insufficient funds were
available.

2. The complaint plausibly alleged an Eighth Amendment excessive-force claim sufficient to survive initial
screening.

3. The First Amendment retaliation claim was dismissed sua sponte for failure to state a claim.

4. Plaintiff was granted 45 days either to proceed solely on the Eighth Amendment claim against Juarez or
to file a complete amended complaint curing the identified pleading deficiencies.

KEY QUOTATIONS

“The Court finds Plaintiff’s Complaint alleges a plausible excessive force claim against Defendant sufficient
to survive the “low threshold” set for screening as required by 28 U.S.C. § 1915(e)(2) and § 1915A(b).” (at 5)

“Accordingly, the Complaint fails to state a First Amendment retaliation claim and cannot survive screening
under 28 U.S.C. § 1915(e) and 28 U.S.C. § 1915A.” (at 6)

FACTUAL BACKGROUND

While incarcerated at California State Prison, Sacramento, Plaintiff alleged that after an incident had ended and
he was on the ground in waist restraints, Defendant Juarez struck him in the head and face five or six times and
pepper-sprayed him. Plaintiff further alleged that he was left in a cell for approximately forty to forty-five
minutes while unable to breathe from the pepper spray, eventually receiving decontamination. After Plaintiff
stated that he intended to file a grievance concerning the use of force, he alleged that Juarez threatened future
retaliation.



PROCEDURAL HISTORY

Hairston filed the action on November 14, 2022, alleging that Correctional Officer Juarez used excessive force
after an incident and threatened retaliation when Hairston said he would file a grievance. The court initially
dismissed the case without prejudice because Plaintiff had not paid the filing fee or filed an IFP motion. After
Plaintiff submitted the IFP motion and supporting financial records, the court granted IFP status, found the
Eighth Amendment excessive-force claim plausible, dismissed the First Amendment retaliation claim sua sponte
for failure to state a claim, and granted 45 days to proceed only on the excessive-force claim or amend the
complaint.
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