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SUMMARY

The North Dakota Supreme Court affirmed approval of a settlement resolving Timothy Brakke’s
challenge to Bradley Brakke’s capacity to create a trust. The court held that the Uniform Probate Code
provisions governing compromises in probate proceedings applied to a judicial settlement involving a
challenge to the trust’s validity, rather than the Uniform Trust Code’s nonjudicial settlement
provisions. The court concluded the challenge was brought in good faith and that the settlement was

just and reasonable.
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QUESTIONS PRESENTED

1. Whether North Dakota's Uniform Probate Code provisions governing court-approved compromises

apply to a settlement in a judicial proceeding challenging the settlor's capacity to create a trust.

2. Whether the settlement satisfied the statutory requirements that the controversy be in good faith, the

agreement be just and reasonable, and the affected competent beneficiaries consent.

3. Whether the district court properly approved the settlement without Vicki Brakke's signature when the
settlement affected only residuary distributions after expiration of her life estate.

HOLDINGS

1. N.D.C.C. 8§ 30.1-22-01 and 30.1-22-02 authorize court approval of a settlement resolving litigation that
challenges a settlor's capacity to create a trust. N.D.C.C. § 59-09-11 does not govern a settlement

presented in an ongoing judicial proceeding of that kind.

2. A court may approve a family settlement when the underlying challenge to the governing instrument is a

genuine, good-faith controversy; the court need not decide the ultimate merits of the challenge.

3. A settlement may be just and reasonable when approval is necessary to prevent dissipation of estate

assets through further litigation and protect the beneficiaries' interests.

4. The district court properly approved the settlement without Vicki Brakke's signature because the
settlement affected only residuary distributions after her life estate ended and did not affect her

beneficial interest.

KEY QUOTATIONS

“Those authorities evidence an intent that a court may apply N.D.C.C. §§ 30.1-22-01 and 30.1-22-02 to
settlements in judicial proceedings challenging a settlor’s capacity to create a trust.” (9 22)

“The district court did not err in approving the family settlement agreement by all persons having beneficial

interests dffected by the agreement to achieve a just and reasonable result in good faith litigation.” (] 37)

FACTUAL BACKGROUND

Bradley Brakke created a 2013 trust and later a 2014 restatement that largely excluded his niece, Alanna Rerick,
from the residue of his estate. Timothy Brakke alleged that Bradley lacked capacity because of severe
alcoholism and that the trust violated a family agreement concerning distribution of Bradley's property. Rerick
assigned her estate-related rights to Timothy, and the parties entered a settlement providing Rerick an additional

1,060 acres while preserving Vicki Brakke's life estate.

PROCEDURAL HISTORY



Timothy Brakke petitioned to challenge the validity of the 2013 trust based on Bradley Brakke's alleged lack of
capacity and later moved to amend the petition to challenge the 2014 restatement and to approve a settlement.
The district court denied the trustee's summary-judgment motion, allowed the amendment, approved the
settlement under N.D.C.C. §§ 30.1-22-01 and 30.1-22-02, and dismissed the petition. The North Dakota

Supreme Court affirmed.
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