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SUMMARY

The Massachusetts Appeals Court considers whether employee benefit funds represented by the New
England Carpenters Central Collection Agency had a "contractual relationship" with a public-project
general contractor under G. L. c. 149, § 29. The court held that the funds were intended third-party
beneficiaries of a collective bargaining agreement and therefore had a contractual relationship with the
general contractor, making the statute's sixty-five-day notice requirement inapplicable. The court
vacated summary judgment for the surety and remanded for further proceedings.
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QUESTIONS PRESENTED

1. Whether employee benefit funds and their collection agency, as intended third-party beneficiaries of a
collective bargaining agreement between the general contractor, subcontractors, and union, had a
contractual relationship with the general contractor under G. L. c. 149, § 29.

2. Whether the plaintiffs were required to comply with the sixty-five-day written-notice requirement
applicable to claimants having a contractual relationship only with a subcontractor.

3. Whether premature written notices invalidated the plaintiffs' claims against the payment bond.

HOLDINGS

1. The plaintiffs were intended third-party beneficiaries of the collective bargaining agreement, rather than
merely incidental beneficiaries, because the agreement conferred directly enforceable benefits on
NECCCA and the funds it represented.

2. An intended third-party beneficiary of the collective bargaining agreement has a contractual relationship
with the general contractor within the meaning of G. L. c. 149, § 29.

3. The plaintiffs were not required to comply with the notice procedure applicable to claimants having a
contractual relationship only with subcontractors, and their premature notices therefore did not
invalidate their bond claims. Filing the Superior Court action within § 29's one-year period was
sufficient.

KEY QUOTATIONS

“We conclude that the plaintiffs were intended third-party beneficiaries of the collective bargaining
agreement and, as a result, had a "contractual relationship" with the project's general contractor within the
meaning of the statute; therefore, they were not required to comply with the notice provision.” (at 3)

“Viewing the plain language of art. 15, § 1, we are persuaded that the plaintiffs were intended third-party
beneficiaries of the collective bargaining agreement, and not just incidental beneficiaries, as CTA contends.”
(at 13)

“Applying these definitions, we conclude that the plaintiffs had a "contractual relationship" with CTA.” (at
16)



“Because the plaintiffs had a "contractual relationship" with the general contractor (here, CTA) within the
meaning of § 29, we conclude that the plaintiffs were not required to follow the § 29 notice procedure for
claimants that have contractual relationships only with subcontractors.” (at 18)

“In sum, where the plaintiffs and CTA had a contractual relationship arising out of the collective bargaining
agreement of which the plaintiffs were intended third-party beneficiaries, no written notice of their claims was
required under § 29.” (at 20)

FACTUAL BACKGROUND

CTA Construction Company, the general contractor on public construction projects in Randolph and Dedham,
obtained a payment bond from Arch Insurance Company under G. L. c. 149, § 29. Two subcontractors were
signatories, along with CTA, to a collective bargaining agreement requiring them to make employee benefit
contributions to funds collected by NECCCA; the agreement also required CTA to assist in collecting delinquent
contributions and, upon request, issue two-party checks to the subcontractor and NECCCA. NECCCA notified
CTA of contribution delinquencies before the subcontractors' final work dates, and the plaintiffs then sued Arch
after it declined payment.

PROCEDURAL HISTORY

The plaintiffs filed the action in the Superior Court on June 13, 2018, seeking payment from Arch under a bond
obtained by the general contractor for two public construction projects. The Superior Court allowed Arch's
motion for summary judgment, concluding that the plaintiffs lacked a contractual relationship with the general
contractor and had failed to provide timely notice under G. L. c. 149, § 29. The Appeals Court vacated the
summary judgment and remanded for further proceedings.

DISPOSITION

vacated

REMAND INSTRUCTIONS

Vacate the entry of summary judgment for Arch Insurance Company and remand for further proceedings
consistent with the opinion.
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