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SUMMARY

The Supreme Court of Nebraska affirmed the refusal to register a Texas default judgment under
Nebraska's Uniform Enforcement of Foreign Judgments Act because the plaintiffs did not provide
addresses reasonably certain to result in notice to the defendants. The court dismissed a separate
appeal from the denial of a plea in bar because the order was not final and appealable.

CASE DETAILS

COURT Supreme Court of Nebraska

WRITING FOR THE COURT Caporale, Justice; Boslaugh, J.; Caporale, J.; Grant, J.; Buckley,
District Judge; Colwell, District Judge, Retired

JURISDICTION Nebraska

DECIDED August 26, 1988

DOCKET Nos. 86-779, 86-780

DISPOSITION other

PROCEDURAL POSTURE In No. 86-779, the plaintiffs appealed after the trial court refused to
register a Texas default judgment and denied a motion for new trial
based on newly discovered evidence. In No. 86-780, the defendants
appealed from an order overruling their plea in bar based on the Texas
judgment.

STANDARD OF REVIEW The foreign-judgment registration proceeding was a statutory action at
law and was reviewed under the standards applicable to law actions.
The trial court's factual finding regarding the adequacy of the service
addresses was treated like a verdict and would not be set aside unless
clearly wrong; the court did not reweigh the evidence. The denial of a
new-trial motion based on newly discovered evidence was upheld
where reasonable diligence to discover and produce the evidence at
trial was not shown.

PRECEDENTIAL VALUE Published Nebraska Supreme Court opinion; precedential
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QUESTIONS PRESENTED

1. Whether the Nebraska trial court properly refused to register the Texas default judgment because the
Texas court lacked personal jurisdiction due to inadequate service of process.

2. Whether the trial court erred in denying a motion for new trial based on newly discovered evidence.

3. Whether an order overruling a plea in bar based on the foreign judgment was a final, appealable order.

HOLDINGS

1. An order overruling a plea in bar is not final and appealable when the unsuccessful parties may still
prevail after a trial on the merits.

2. The Texas default judgment was void and not entitled to registration because the plaintiffs failed to
provide the Texas Secretary of State with addresses at which service was reasonably certain to result in
actual notice.

3. The motion for new trial was properly denied because the plaintiffs did not establish that the documents
could not have been discovered and produced at trial with reasonable diligence.

KEY QUOTATIONS

“notice can be considered adequate only if it is transmitted in a manner which, at a minimum, "has a
reasonable certainty of resulting" in actual notice.” (at 215)

“Applications for a new trial are entertained with reluctance and granted with caution, because of the
manifest injustice in allowing a party to allege that which may be the consequence of his own neglect in order
to defeat an adverse verdict, and, further, to prevent fraud and imposition which defeated parties may be
tempted to practice to escape the consequences of an adverse verdict.” (at 216)

FACTUAL BACKGROUND

A Texas court entered a default judgment awarding Gruenewald and Bud's Flying Service $696,774 against
Waara and $150,000 against Minkoff, and declaring a purported aircraft sale to Waara fraudulent and void.
Service was made through the Texas Secretary of State under Texas's nonresident-business statute, but the
process mailed to Waara's address was returned unclaimed and the address provided for Minkoff was an obsolete
or controlled address unlikely to result in notice. The Nebraska trial court found that the plaintiffs had not
supplied addresses with a reasonable certainty of resulting in actual notice.
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Gruenewald and Bud's Flying Service sought registration in Nebraska of a Texas default judgment against Waara
and Minkoff. The Nebraska trial court found that the Texas court lacked jurisdiction because the process
addresses supplied to the Texas Secretary of State did not comply with Texas law, denied registration, and denied
a new-trial motion. In the related aircraft ownership and lien action, the trial court overruled a plea in bar
asserting that the Texas judgment precluded the suit; the Nebraska Supreme Court dismissed that appeal because
the order was not final and appealable.
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