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SUMMARY

The Indiana Supreme Court held that Indiana’s False Claims and Whistleblower Protection Act did not
clearly waive the State’s sovereign immunity for a statutory retaliatory-discharge claim brought by a
former Indiana Department of Environmental Management employee. The court affirmed dismissal
under Indiana Trial Rule 12(B)(6), but remanded with instructions to permit the plaintiff to file an
amended complaint. Justice David dissented, concluding that the statute’s use of the term “employer”

plainly included the State.
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QUESTIONS PRESENTED

1. Whether the Indiana False Claims and Whistleblower Protection Act clearly evinces legislative intent to

waive sovereign immunity for whistleblower claims against the State.

2. Whether the trial court properly dismissed the complaint under Trial Rule 12(B)(6).

HOLDINGS

1. The State has not waived sovereign immunity because the Act does not clearly evince legislative intent

to subject the State to suit; the term 'employer' is not defined to include the State.

KEY QUOTATIONS

“As the United States are not suable of common right, the party who institutes such suit must bring his case

within the authority of some act of congress, or the court cannot exercise jurisdiction over it.” (at 3)

“[T]he States' immunity from suit is a fundamental aspect of the sovereignty which the States enjoyed before

the ratification of the Constitution, and which they retain today[.]” (at 3)

“Provision may be made, by general law, for bringing suit against the State, as to all liabilities originating
after the adoption of this Constitution; but no special act authorizing such suit to be brought, or making

compensation to any person claiming damages against the State, shall ever be passed.” (at 4)

“Sec. 8. (a) An employee who has been discharged, demoted, suspended, threatened, harassed, or otherwise
discriminated against in the terms and conditions of employment by the employee's employer because the
employee: (1) objected to an act or omission described in section 2 of this chapter; or (2) initiated, testified,
assisted, or participated in an investigation, an action, or a hearing under this chapter; is entitled to all relief

necessary to make the employee whole.” (at 8)

FACTUAL BACKGROUND

Esserman worked at the Indiana Department of Environmental Management for nearly twenty-five years, most

recently overseeing claims for disbursements from the Department's excess-liability trust fund. She alleged that
certain Department employees approved disbursements without proper documentation and that many applicants
received payments to which they were not entitled. The Department fired her, and she believed it was in

retaliation for objecting to the improper disbursements.

PROCEDURAL HISTORY

Esserman filed a wrongful-termination complaint in Marion Superior Court alleging violation of the
whistleblower provision of the Indiana False Claims and Whistleblower Protection Act. The Department moved
to dismiss under Trial Rules 12(B)(1) and 12(B)(6). The trial court dismissed. The Court of Appeals reversed and
remanded. The Indiana Supreme Court granted transfer, vacating the Court of Appeals opinion, and affirmed the

trial court's dismissal with instructions to permit an amended complaint.

DISPOSITION



affirmed

REMAND INSTRUCTIONS

The trial court should permit Esserman to file an amended complaint.
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