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SUMMARY

The First Circuit affirmed dismissal of Pignons S.A. de Mecanique's claims against Polaroid
Corporation concerning allegedly false advertising under the Lanham Act and Massachusetts General
Laws chapter 93A. The court held that collateral estoppel barred relitigation of whether Polaroid's
similar advertising was likely to injure Pignons, because that issue had been fully litigated in the prior
action and the newer advertisements and products were not materially different. The court also held
that any other objections to summary judgment had been waived on appeal.
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DISPOSITION affirmed

PROCEDURAL POSTURE Pignons appealed the district court's dismissal of its second complaint
on res judicata grounds. The First Circuit considered whether
collateral estoppel barred relitigation of an essential element of
Pignons' false-advertising claim and whether Pignons waived
challenges to summary judgment on its remaining claims.

STANDARD OF REVIEW The court reviewed the district court's determination that the new facts
were not materially different from the old facts and reviewed the
preclusion and waiver issues on appeal.
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QUESTIONS PRESENTED

1. Whether collateral estoppel barred Pignons from relitigating the likelihood-of-injury element of its
Lanham Act false-advertising claim based on allegedly new advertisements and products.

2. Whether Pignons could avoid issue preclusion by presenting new theories, evidence, and arguments that
could have been presented in the prior action.

3. Whether Pignons waived objections to summary judgment on its remaining claims by failing to raise
them in its initial appellate brief.

HOLDINGS

1. Because the prior judgment determined, after Pignons had a fair opportunity to litigate, that Pignons had
not established a likelihood of damage from Polaroid's allegedly false claims, and because the later
advertisements and products were not materially different, collateral estoppel barred Pignons from
relitigating whether similar advertising was likely to injure it.

2. A party that had a fair opportunity to litigate an issue may not reopen it merely by offering new theories,
evidence, or arguments that could have been presented in the first action.

3. Pignons waived any objection to summary judgment on its remaining claims by failing to raise the
objection in its initial appellate brief.

KEY QUOTATIONS

“Whether the holding was right or wrong, it definitely states that Pignons did not make out one essential
element of its claim after a fair opportunity to do so.” (701 F.2d at 2)

“The law requires the courts to offer Pignons nothing more, for collateral estoppel implements "the principle
that one opportunity to litigate an issue fully and fairly is enough."” (701 F.2d at 3)

“Once a plaintiff has had a chance to prove a fact, he cannot reopen the matter simply by stating that he
wishes to introduce more or better evidence.” (701 F.2d at 3)

FACTUAL BACKGROUND

Pignons alleged that Polaroid's advertising concerning the quality of SX-70 film falsely described or represented
Polaroid's goods and injured Pignons' camera business. In the prior litigation, Pignons failed to demonstrate a
likelihood of damage or evidence that Polaroid's color-quality claims could cause prospective purchasers of
Pignons' camera to switch to Polaroid. Pignons' later complaint relied on post-1980 advertisements and offered
new theories, evidence, and arguments, but the district court found the new advertisements and products not
materially different from those previously litigated.



PROCEDURAL HISTORY

In the prior action, Pignons asserted claims including trademark infringement, false advertising, and unfair
competition, and the district court granted summary judgment for Polaroid; the First Circuit affirmed in Pignons
I. Pignons then filed a second complaint repeating false-advertising claims based partly on advertisements
placed after the earlier amended complaint. The district court dismissed the new complaint after finding that the
new facts were not materially different from the old facts, and the First Circuit affirmed.

DISPOSITION

affirmed
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