SUPREME COURT OF THE STATE OF NEW YORK, APPELLATE DIVISION,
SECOND JUDICIAL DEPARTMENT

Byington v. North Sea Assoc., LL.C

2025 NY Slip Op 07372 - No. 2023-10467 - Decided December 31, 2025

SUMMARY

The Appellate Division, Second Department reversed an order denying a nursing home's motion to
dismiss claims arising from a decedent's COVID-19 infection and death. The court held that repeal of
the Emergency or Disaster Treatment Protection Act was not retroactive and that the defendant
established immunity under the Act. The court also concluded that the allegations of gross negligence
and pre-pandemic regulatory violations were insufficiently specific or were conclusively refuted by

the defendant's submissions.
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DISPOSITION reversed

PROCEDURAL POSTURE Defendant appealed from an order denying its CPLR 3211(a) motion

to dismiss a wrongful-death and related complaint.

STANDARD OF REVIEW On a CPLR 3211(a)(7) motion, the complaint is liberally construed, its
factual allegations are presumed true, and the plaintiff receives the
benefit of every favorable inference; the court determines whether the
facts fit within any cognizable legal theory. Under CPLR 3211(a)(1),
dismissal is proper only when documentary evidence utterly refutes
the allegations and conclusively establishes a defense as a matter of

law.
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QUESTIONS PRESENTED

1. Whether repeal of the Emergency or Disaster Treatment Protection Act applied retroactively to eliminate

the defendant's immunity for conduct occurring during the COVID-19 emergency.
2. Whether the defendant's submissions conclusively established immunity under the EDTPA.

3. Whether the complaint adequately pleaded gross negligence, reckless or intentional misconduct, and

pre-pandemic negligence claims.

HOLDINGS
1. The repeal of the Emergency or Disaster Treatment Protection Act did not apply retroactively.

2. The defendant was entitled to immunity under the EDTPA because the statutory requirements for

immunity were satisfied and no statutory exception applied.

3. The allegations of gross negligence, reckless or intentional misconduct were conclusory and insufficient

to survive the motion to dismiss.

4. The pre-pandemic negligence allegations were either bare legal conclusions lacking factual specificity or

were conclusively defeated by the defendant's submissions.

KEY QUOTATIONS

“On a motion to dismiss a complaint pursuant to CPLR 3211(a)(7) for failure to state a cause of action, the
complaint is to be afforded a liberal construction, the facts alleged are presumed to be true, the plaintiff is
dfforded the benefit of every favorable inference, and the court is to determine only whether the facts as

alleged fit within any cognizable legal theory” ([*1])
“The Supreme Court erred in determining that the repeal of the EDTPA applied retroactively” ([*2])

“The defendant's submissions, including, inter alia, the affidavit of its acting director of nursing in 2020, its
various COVID-19 pandemic-related policies and protocols, the directives issued by the New York State
Department of Health, and the defendant's progress notes regarding the decedent, conclusively established
that the defendant was entitled to immunity as the three requirements for immunity under the EDTPA were
satisfied” ([*2])

FACTUAL BACKGROUND



The decedent resided at the defendant nursing home from October 2019 until June 2020. The plaintiff alleged
that the decedent contracted COVID-19 at the facility and died on June 15, 2020. The complaint asserted claims
under Public Health Law § 2801-d, wrongful death, and gross negligence.

PROCEDURAL HISTORY

The plaintiff commenced an action against a nursing home alleging that the decedent contracted COVID-19
while residing there and died as a result. The Supreme Court, Suffolk County, denied the defendant's motion to

dismiss. The Appellate Division reversed and granted the motion.
DISPOSITION

reversed
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