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SUMMARY

The New York Court of Appeals held that the term "residence premises" in the homeowners’ insurance
policy was ambiguous under the circumstances, where the insureds owned the property, regularly
worked there, occasionally slept there, and intended to move in after completing major repairs. The
ambiguity and factual issues concerning residency and occupancy precluded summary judgment for
the insurer.
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QUESTIONS PRESENTED

1. Whether the term "residence premises" in the homeowners insurance policy was ambiguous where the
insured owned the property, regularly occupied it while making major repairs, and intended eventually
to move in.

2. Whether disputed facts concerning the insured's presence, occupancy, and intent precluded summary
judgment on coverage.

HOLDINGS

1. The term "residence premises" was ambiguous under the circumstances because the policy defined it as
the dwelling "where you reside," did not define "reside," and did not clearly resolve whether the
insured's substantial occupancy during repairs satisfied the coverage requirement.

2. Summary judgment was inappropriate because issues of fact remained as to whether Douglas Dean's
daily presence in the house, together with his intent to move in with his family, satisfied the policy's
residence-premises requirement.

KEY QUOTATIONS

“Insurance contracts must be interpreted according to common speech and consistent with the reasonable
expectation of the average insured” (707)

“before an insurance company is permitted to avoid policy coverage, it must satisfy the burden which it bears
of establishing that the exclusions or exemptions apply in the particular case, and that they are subject to no
other reasonable interpretation” (707)

“The standard for determining residency for purposes of insurance coverage requires something more than
temporary or physical presence and requires at least some degree of permanence and intention to remain”
(708)

“Thus, there are issues of fact rendering summary judgment inappropriate in this matter.” (709)

FACTUAL BACKGROUND

The Deans purchased a home in Irvington, obtained a homeowners policy effective on the scheduled closing
date, and closed on May 20, 2005. After discovering extensive termite damage, Douglas Dean spent substantial
time at the property repairing it, eating there daily, and occasionally sleeping there, while intending eventually to
move in with his family. The house was substantially renovated when a fire destroyed it on May 15, 2006, and
Tower disclaimed coverage because the dwelling was unoccupied and the Deans allegedly misrepresented their
intent to live there.

PROCEDURAL HISTORY

After a fire destroyed the insured property, the Deans sued Tower for breach of the homeowners insurance
contract. Supreme Court granted Tower summary judgment and dismissed the complaint. The Appellate Division



modified, concluding that Tower failed to meet its prima facie burden and that the policy was ambiguous under
the circumstances. The Court of Appeals affirmed and answered the certified question in the affirmative.

DISPOSITION

affirmed
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