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SUMMARY

The United States District Court for the District of New Hampshire recommends denying Robert
Towle’s motions to amend his 28 U.S.C. § 2254 habeas petition to add claims concerning an alleged
sexually violent predator designation. The recommendation concludes that Towle was not in custody
pursuant to an SVP judgment, that related claims concerning sentence execution or confinement
conditions could instead potentially arise under 28 U.S.C. § 2241 or 42 U.S.C. § 1983, and that New
Hampshire constitutional claims are not cognizable in federal habeas review. The recommendation is
without prejudice to future claims if Towle is later designated and civilly committed as an SVP.
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STANDARD OF REVIEW The court applied the § 2254 Rule 4 screening standard to determine
whether the proposed amendments would be futile. Amendments are
generally freely allowed under Federal Rule of Civil Procedure 15(a)
(2), but leave may be denied for futility.
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QUESTIONS PRESENTED

1. Whether Towle could amend his pending § 2254 petition to challenge an alleged SVP designation when
he was not in custody pursuant to an SVP judgment or designation.

2. Whether claims challenging the manner of execution or conditions of Towle's confinement could be
added to a § 2254 petition challenging the validity of his criminal conviction and sentence.

3. Whether claims arising under the New Hampshire Constitution could support federal habeas relief.

HOLDINGS

1. The proposed SVP claims could not be added to the § 2254 petition because Towle was incarcerated
pursuant to his criminal judgment, not pursuant to a state-court judgment adjudicating him to be a
sexually violent predator.

2. Claims challenging the manner in which the DOC executes a sentence or the conditions of confinement
may be actionable under 28 U.S.C. § 2241 or 42 U.S.C. § 1983, but they could not be added to this §
2254 case.

3. The proposed state constitutional claims could not be added to the federal habeas petition because
federal habeas relief does not lie for errors of state law.

KEY QUOTATIONS

“Mr. Towle thus fails to meet the custody requirement in § 2254(a) with regard to the claims he sees to add to
his § 2254 Petition.” (Discussion § III)

“For the foregoing reasons, the court recommends that the district judge deny Mr. Towle’s motions to amend
his 28 U.S.C. § 2254 petition in this case (Doc. Nos. 218, 221).” (Conclusion)

FACTUAL BACKGROUND

Towle is serving a 57-to-114-year New Hampshire prison sentence for aggravated felonious sexual assault and
related offenses. Department of Corrections personnel told him that his convictions qualified him to be
considered an SVP and that an evaluation could occur near his maximum release date, but the DOC and state
courts acknowledged that he had not been adjudicated or classified as an SVP. Towle sought to amend his
pending federal criminal-conviction habeas case to add constitutional and state-law claims concerning the
alleged SVP designation and related reputational stigma.

PROCEDURAL HISTORY

Towle filed a § 2254 petition challenging his New Hampshire criminal convictions and sentence. While twenty-
two claims had been dismissed and an earlier recommendation concerning the remaining claims was pending,
Towle moved to add claims alleging that the New Hampshire Department of Corrections had improperly
designated him as a sexually violent predator. The First Circuit transferred a filing styled as a second habeas



petition to the district court for construction as a possible motion to amend. The magistrate judge recommended
denying both motions as futile, without prejudice to pursuing appropriate relief under § 2241 or § 1983, or a
future § 2254 petition if a state court later adjudicated him an SVP.

DISPOSITION

other

REMAND INSTRUCTIONS

The magistrate judge recommended that the district judge deny the motions to amend without prejudice to
Towle's ability to seek relief under § 2241 or § 1983 as appropriate, or to assert a future § 2254 claim if he is
later determined to be an SVP by a state court.
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