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SUMMARY

The Supreme Court held that the First Amendment provides a qualified right of public access to

preliminary hearings conducted under California law. Closure is permissible only upon specific

findings that publicity poses a substantial probability of prejudice to the defendant's fair-trial rights

and that reasonable alternatives to closure are inadequate. The Court reversed the California Supreme

Court's judgment.
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Press-Enterprise sought a writ of mandate requiring release of the
transcript of a closed California preliminary hearing. After the
California courts denied relief, the Supreme Court granted certiorari to
determine whether the First Amendment gives the public and press a

right of access to the transcript.

Constitutional review of the asserted First Amendment access right
and the adequacy of the closure standard; mootness reviewed under

the capable-of-repetition-yet-evading-review exception.
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QUESTIONS PRESENTED
1. Whether the controversy remained justiciable after the preliminary-hearing transcript was released.
2. Whether the First Amendment creates a qualified right of public and press access to California
preliminary hearings.

3. What constitutional standard governs closure of a preliminary hearing when closure is sought to protect

the accused from prejudicial publicity.

HOLDINGS

1. The controversy was not moot because a challenge to closure of a criminal proceeding is capable of

repetition yet evading review.

2. A qualified First Amendment right of public access applies to preliminary hearings as conducted in

California.

3. A preliminary hearing may be closed only upon specific, on-the-record findings demonstrating that there
is a substantial probability the defendant's fair-trial right will be prejudiced by publicity that closure
would prevent and that reasonable alternatives to closure cannot adequately protect that right.

KEY QUOTATIONS

“If the particular proceeding in question passes these tests of experience and logic, a qualified First

Amendment right of public access attaches.” (at 9)

“We therefore conclude that the qualified First Amendment right of access to criminal proceedings applies to

preliminary hearings as they are conducted in California.” (at 13)

“Since a qualified First Amendment right of access attaches to preliminary hearings in California under Cal.
Penal Code Ann. §858 et seq. (West 1985), the proceedings cannot be closed -unless specific, on the record
findings are made demonstrating that “closure is essential to preserve higher values and is narrowly tailored

to serve that interest.”” (at 13-14)

“If the interest asserted is the right of the accused to a fair trial, the preliminary hearing shall be closed only
if specific findings are made demonstrating that, first, there is a substantial probability that the defendant’s
right to a fair trial will be prejudiced by publicity that closure would prevent and, second, reasonable

alternatives to closure cannot adequately protect the defendant’s fair trial rights.” (at 14)

FACTUAL BACKGROUND

California charged Robert Diaz with twelve murders and sought the death penalty. The preliminary hearing
lasted forty-one days and involved extensive medical and scientific testimony, but the defendant presented no



evidence. At the defendant's request, the magistrate excluded the public and sealed the transcript because of
national publicity and concern that only the prosecution's side would be reported; the transcript was later
released after Diaz waived a jury trial.

PROCEDURAL HISTORY

A California magistrate closed a 41-day preliminary hearing at the defendant's request based on anticipated
prejudicial publicity and later sealed the transcript. The California Superior Court, Court of Appeal, and
Supreme Court denied Press-Enterprise's request for a writ of mandate, with the California Supreme Court
holding that there was no general First Amendment right of access to preliminary hearings. The transcript was
later released after the defendant waived a jury trial, but the Supreme Court held the controversy capable of

repetition yet evading review and reversed.
DISPOSITION

reversed

REMAND INSTRUCTIONS

The judgment of the California Supreme Court was reversed. The source does not state additional detailed

remand instructions.
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