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SUMMARY

The Supreme Court of New Mexico held that the State's untimely petition for an extension under the
criminal six-month rule did not establish exceptional circumstances and required dismissal of the
charges with prejudice. The Court remanded for dismissal and discussed subsequent amendments
allowing courts discretion to impose sanctions other than dismissal for future violations.
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PROCEDURAL POSTURE Richard D. Duran sought an extraordinary writ of prohibition or
superintending control challenging the Supreme Court's prior partial
extension of the six-month trial deadline and requesting dismissal of
the criminal charges. The Supreme Court concluded that the State's
untimely request for an extension did not satisfy Rule 5-604 and
remanded with directions to dismiss the charges with prejudice.

STANDARD OF REVIEW The opinion applies Rule 5-604 to determine whether the State timely
sought an extension and established exceptional circumstances; it does
not state a separate standard-of-review formulation.

PRECEDENTIAL VALUE Published precedential opinion
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QUESTIONS PRESENTED

1. Whether the State's petition for an additional extension of the six-month trial deadline was timely under
Rule 5-604(E).

2. Whether the State established exceptional circumstances beyond the control of the parties or trial court
that could excuse the untimely petition.

3. Whether dismissal with prejudice was mandatory under Rule 5-604(F) when the trial did not commence
within the rule's time limits.

HOLDINGS

1. A petition for an extension of the six-month trial deadline filed twenty-eight days after expiration of the
applicable deadline was outside Rule 5-604(E)'s ten-day grace period, and the State therefore forfeited
its right to seek an extension from the Supreme Court.

2. Ongoing plea negotiations, possible defense agreement to an extension, prosecutorial inadvertence,
neglect, or a heavy caseload do not establish exceptional circumstances beyond the prosecution's control
sufficient to excuse an untimely extension petition.

3. When trial is not commenced within the time limits prescribed by Rule 5-604, and the State has not
obtained a valid extension, dismissal of the indictment or information with prejudice is mandatory under
the version of Rule 5-604(F) applicable to this case.

4. The amended six-month rule permits courts to consider sanctions other than dismissal for a violation,
but if trial is not commenced by the deadline allowed by the Supreme Court, dismissal with prejudice
remains required.

KEY QUOTATIONS

“By definition, neglect or inadvertence simply are not matters beyond the control of the prosecution.” (210
P.3d at 241)

“dismissal of the charges with prejudice is mandatory.” (210 P.3d at 241)

“Not having the discretion to consider lesser sanctions for the State's failure to bring this case to trial in a
timely manner, we are left with no choice but to order the charges against Mr. Duran dismissed with
prejudice.” (210 P.3d at 242)

FACTUAL BACKGROUND

Duran was arraigned on August 27, 2007, starting the six-month period for commencement of trial under Rule 5-
604. After the district court granted a six-month extension through August 27, 2008, the State waited until
September 24, 2008—twenty-eight days after the deadline—to seek another extension from the Supreme Court.
The State did not establish exceptional circumstances, and its petition contained incomplete or inaccurate
information regarding Duran's opposition, his motion to dismiss, and the applicable trial setting.



PROCEDURAL HISTORY

Duran was indicted in the Thirteenth Judicial District Court on two counts of negligent child abuse resulting in
great bodily harm and was arraigned on August 27, 2007. The district court granted the State a six-month
extension of the trial deadline, but the State waited twenty-eight days after that extension expired before seeking
an additional extension from the Supreme Court. The Supreme Court partially granted the request, after which
Duran sought reconsideration and a writ; following a hearing, the Court ordered dismissal and later issued this
opinion explaining its ruling.

DISPOSITION

remanded

REMAND INSTRUCTIONS

The case was remanded to the district court to dismiss the pending charges against Duran with prejudice in cause
number D-1329-CR-2007-439.
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