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SUMMARY

The North Dakota Supreme Court reviewed an appeal concerning the allocation of production from a
lease-line spacing unit to an underlying base spacing unit. The Court held that the North Dakota
Industrial Commission had statutory authority to allocate production among spacing units under
N.D.C.C. § 38-08-04(1)(c), but that the Commission did not regularly pursue its authority in issuing
the challenged order. The Court reversed the district court’s judgment and vacated NDIC Order No.
33453.
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QUESTIONS PRESENTED

1. Whether NDIC had statutory authority to allocate production from a lease-line overlapping spacing unit

to an underlying base spacing unit that was not wholly contained within the overlapping unit.

2. Whether NDIC regularly pursued its authority when it approved the allocation without modifying the
existing spacing or pooling orders and without the notice and opportunity to participate required for
potentially affected interest owners.

3. Whether the Trusts were entitled to attorney's fees under N.D.C.C. § 28-32-50.

HOLDINGS

1. N.D.C.C. § 38-08-08(1) does not authorize NDIC to allocate production from one spacing unit to an
owner of an interest in another spacing unit. The statute limits pooling and allocation under a pooling

order to interests within the pooled spacing unit.

2. N.D.C.C. § 38-08-04(1)(c) gives NDIC legal authority to limit and allocate oil and gas production from

any field, pool, or area, including among spacing units.

3. NDIC did not regularly pursue its authority because its allocation effectively enlarged the spacing unit
for the well without an application to modify the existing spacing orders and without providing proper

notice and an opportunity for all potentially affected interest owners to participate.

4. The Trusts were not entitled to attorney's fees because the record did not support a finding that NDIC

acted without substantial justification.

KEY QUOTATIONS



“NDIC, like all administrative agencies, are creatures of statute and only have the authority expressly granted

by the legislature or necessarily implied from the legislature’s express grant of authority.” ( 19)

“Proper notice of the action to be taken by NDIC and an opportunity by all potentially affected interest

owners to participate is necessary to comply with fundamental notions of due process.” (1 41)

FACTUAL BACKGROUND

The Trusts owned mineral interests in portions of Sections 18 and 19 in McKenzie County, North Dakota. Petro-
Hunt operated a horizontal well in a four-section lease-line overlapping spacing unit established by NDIC Order
No. 30323; the overlapping unit included Section 19 but not Section 20, which was part of an earlier two-section
base spacing unit established by Order No. 13922. Petro-Hunt allocated production from the overlapping unit
partly to the base unit and then to Section 20, reducing the Trusts' royalty interest. NDIC later issued Order No.

33453 approving the allocation without modifying the existing spacing or pooling orders.

PROCEDURAL HISTORY

The Trusts initially sued Petro-Hunt in district court over the allocation of royalty production, but the case was
dismissed because the Trusts had to exhaust administrative remedies before the North Dakota Industrial
Commission. Petro-Hunt then applied to NDIC for an order clarifying that production allocated to Section 19
under a lease-line spacing-unit order had to be shared with interests in Section 20 under an earlier base-unit
order. NDIC issued Order No. 33453, the district court affirmed it, and the Supreme Court of North Dakota
reversed the judgment and vacated the NDIC order.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The district court's judgment is reversed and NDIC Order No. 33453 is vacated. No further remand instruction is
stated.
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