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SUMMARY

The Indiana Supreme Court affirmed summary judgment for American Family Mutual Insurance

Company after the insurer voided an insurance policy based on the insureds' failure to disclose a prior

fire loss. The court held that the insureds had not preserved or supported their argument that the

insurer's failure to tender paid premiums prevented rescission, and further held that the tender

requirement did not apply because the insurer had previously paid a claim exceeding the premiums at

issue.
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The plaintiffs appealed from the trial court's grant of summary
judgment for American Family on their breach-of-contract and
intentional-infliction-of-emotional-distress claims. The Indiana
Supreme Court granted transfer after the Court of Appeals affirmed in

part, reversed in part, and remanded.

Summary judgment is reviewed under the same standard used by the
trial court. Summary judgment is proper only when there is no genuine
issue of material fact and the moving party is entitled to judgment as a
matter of law; the evidence and reasonable inferences are construed in
favor of the nonmoving party. If the facts are undisputed, reversal is

warranted only when the law was incorrectly applied.
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QUESTIONS PRESENTED

1. Whether American Family was barred from voiding or rescinding the insurance policy because it had not

first returned or tendered the premiums paid by the Dodds.

2. Whether the Dodds preserved and supported the premium-tender issue in opposition to summary

judgment.

3. Whether the prior payment of a claim exceeding the amount of premiums created an exception to the

premium-tender requirement.

HOLDINGS

1. The Dodds could not obtain reversal based on American Family's alleged failure to tender premiums
because they did not raise that issue or submit designated evidence on it in opposition to summary

judgment; they first raised it in their motion to correct error.

2. An insurer generally must offer to return premiums within a reasonable time after discovering the

insured's alleged breach, and failure to do so may constitute waiver of the alleged fraud.

3. An insurer need not tender a return of premiums before rescinding the policy when it has paid a claim

under the policy in an amount greater than the premiums paid.

KEY QUOTATIONS

“It is correct that an insurer must first offer to return the premiums it has collected from the insured within a

reasonable time dafter the discovery of the alleged breach.”

“Even if this argument had been made and supported on summary judgment, the law provides an exception to

the requirement that an insurer tender a return of the premiums in order to rescind a contract.”

FACTUAL BACKGROUND

The Dodds applied for property insurance from American Family in December 1998 after a prior home fire and
answered negatively when asked whether any applicant or household member had suffered past or current
losses. After a 2003 fire destroyed their garage, Michael disclosed the 1998 fire during American Family's
investigation. American Family treated the nondisclosure as a material misrepresentation, voided the policy ab
initio, and denied the claim. Before the 2003 loss, American Family had paid the Dodds $5,500 for hail damage
under the policy, while the premiums at issue totaled $2,079.80.



PROCEDURAL HISTORY

After American Family denied the Dodds' claim for losses from a 2003 garage fire and voided the policy based
on nondisclosure of a prior fire loss, the trial court granted American Family summary judgment on all claims.
The Court of Appeals affirmed in part, reversed in part, and remanded on the breach-of-contract claim. The
Indiana Supreme Court granted transfer, vacated the Court of Appeals opinion, affirmed the trial court's

summary judgment, and directed the trial court to release the tendered premiums to American Family.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The trial court was directed to release and return the tender of premiums to American Family.
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