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SUMMARY

The Appellate Division, Second Department, affirmed an order granting summary judgment to
Christopher McCabe and Brown's of Bellport, Inc., in a personal-injury action arising from a three-
vehicle collision. The court held that McCabe's maneuver into the HOV lane was not a proximate

cause of the collision and that Brown's could not be vicariously liable because McCabe was not liable.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiff appealed from an order granting separate motions by Brown's

of Bellport, Inc. and Christopher McCabe for summary judgment
dismissing the personal-injury complaint insofar as asserted against

them.

STANDARD OF REVIEW De novo review of an order granting summary judgment; the movant
must establish prima facie entitlement to judgment as a matter of law,

after which the opposing party must raise a triable issue of fact.
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QUESTIONS PRESENTED

1. Whether McCabe and Brown's established prima facie entitlement to summary judgment by showing

that McCabe was not at fault in the accident.

2. Whether McCabe's maneuver into the HOV lane was a proximate cause of the collision or merely

furnished the condition or occasion for it.

3. Whether Brown's could be held vicariously liable when McCabe was not liable to Magadino.

HOLDINGS

1. McCabe established prima facie that he was not at fault in the accident, and Magadino failed to raise a

triable issue of fact as to his negligence.

2. The rear-end collision with the stopped truck established a prima facie case of negligence against

Magadino, and she failed to provide a nonnegligent explanation or otherwise raise a triable issue of fact.

3. Brown's could not be held vicariously liable because McCabe established that he was not liable to

Magadino.

KEY QUOTATIONS

“A defendant moving for summary judgment in a negligence action has the burden of establishing, prima

facie, that he or she was not at fault in the happening of the subject accident” ([*1])

“A rear-end collision with a stopped or stopping vehicle establishes a prima facie case of negligence on the
part of the operator of the rear vehicle, thereby requiring that operator to rebut the inference of negligence by

providing a nonnegligent explanation for the collision” ([*1])

FACTUAL BACKGROUND

Magadino was driving in the leftmost non-HOV lane of the westbound Long Island Expressway when the
vehicle ahead of her, operated by McCabe and owned by Brown's, swerved into the HOV lane to avoid being
struck from behind. Magadino was unable to stop and struck the rear of a truck and trailer operated by Francisco
X. Silva-Morales, which had been fully stopped for approximately 30 seconds; the impact propelled that vehicle
into a vehicle owned and operated by Robert Seeger. Brown's and McCabe moved for summary judgment,

asserting that McCabe was not at fault and that Magadino's conduct caused the accident.

PROCEDURAL HISTORY

Magadino commenced an action for personal injuries arising from a three-vehicle chain collision. The Supreme
Court, Suffolk County, granted the branches of Brown's and McCabe's separate motions seeking summary

judgment dismissing the complaint against them. The Appellate Division affirmed those portions of the order.
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