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SUMMARY

The Supreme Court of Kentucky held that an injured worker who received an assignment of her

workers’ compensation carrier’s subrogation rights could not enforce those rights against her own

underinsured motorist provider. The court also upheld an offset for workers’ compensation benefits

without credit for the claimant’s attorney fees and expenses, but reinstated the trial court’s deduction

of only the basic reparation benefits actually paid rather than the full amount available. The judgment

otherwise affirmed the Court of Appeals’ remand for recalculation of damages.
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QUESTIONS PRESENTED

1. Whether an injured worker who receives an assignment of her workers' compensation carrier's

subrogation rights may enforce those rights against her own UIM provider.

2. Whether attorney's fees and litigation expenses incurred by the injured worker may be offset against the
UIM provider's credit for workers' compensation benefits.

3. Whether the judgment had to be reduced by the full $20,000 in available basic reparation benefits or
only by the $333.45 actually paid.

HOLDINGS

1. An injured worker who receives an assignment of her workers' compensation carrier's subrogation rights
may enforce those rights against a person legally liable for damages, but may not enforce them against
her own UIM provider because the UIM provider's obligation arises from contract rather than legal

liability for the tortfeasor's damages.

2. Attorney's fees and expenses incurred by the injured worker may not be offset against the UIM

provider's credit for workers' compensation benefits.

3. The trial court properly deducted only the $333.45 in basic reparation benefits actually paid rather than
the full $20,000 available under the policy because the Court of Appeals could not reverse on the basis

of an unresolved factual issue when no party requested findings of fact as required by CR 52.04.

KEY QUOTATIONS

“The UIM carrier's responsibility to its insured does not arise from any relationship with the tortfeasor; it
arises because of a contractual relationship with the tort victim to provide insurance for what the tortfeasor
has failed to insure.” (236)

“It is not within the province of this Court, or the Court of Appeals, to resolve factual disputes material to the
resolution of a claim.” (238)

“We therefore reverse the Court of Appeals on that point and reinstate the decision of the trial court to deduct
from the judgment the actual BRB payment of $333.45 rather than the full $20,000.00 of available BRB.”
(239)

FACTUAL BACKGROUND

Veronica Jewell was injured while working as a school-bus monitor when the bus was struck by another vehicle.
Her workers' compensation carrier paid medical and temporary-disability benefits, and she later settled with that
carrier; the carrier and her health insurer assigned third-party subrogation rights to her. After settling with the
negligent driver for the driver's $25,000 policy limits, Jewell pursued UIM benefits from the Kentucky School
Board Association, which had provided coverage through a self-insurance trust. A jury awarded $101,102.77,

and the trial court deducted the tortfeasor's payment and the $333.45 in basic reparation benefits actually paid.



PROCEDURAL HISTORY

Jewell sued the Kentucky School Board Association for available underinsured-motorist coverage after settling
with the negligent driver's liability insurer. A Whitley Circuit Court jury awarded $101,102.77 and the trial court
deducted the tortfeasor's $25,000 payment and $333.45 in basic reparation benefits. The Court of Appeals held
that workers' compensation benefits offset the UIM recovery, denied an offset for Jewell's attorney's fees and
expenses, and required deduction of the full $20,000 in available basic reparation benefits. The Supreme Court

affirmed the first two rulings, reversed the third, and remanded for recalculation of damages.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the Court of Appeals insofar as it required deduction of the full $20,000 in available BRB; reinstate the
trial court's deduction of the $333.45 actually paid; otherwise affirm the Court of Appeals' remand to the trial

court for recalculation of damages consistent with the opinion.
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