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SUMMARY

This Report and Recommendation addresses Cortez Delano Peterson’s 28 U.S.C. § 2254 habeas
petition challenging convictions and sentence arising from fentanyl-related offenses and resisting
arrest. The magistrate judge recommends denying both requests for a stay, granting dismissal without
prejudice under Federal Rule of Civil Procedure 41(a)(2), and applying prospective equitable tolling
subject to conditions requiring Peterson to pursue state remedies concerning a nunc pro tunc
sentencing entry and timely return to federal court.
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DISPOSITION dismissed

PROCEDURAL POSTURE Report and recommendation on a state prisoner’s 28 U.S.C. § 2254
petition and motions to stay, hold the petition in abeyance, or
voluntarily dismiss it.

STANDARD OF REVIEW A stay and abeyance under Rhines v. Weber requires good cause for
failure to exhaust, non-meritless unexhausted claims, and no abusive
litigation tactics or intentional delay. Voluntary dismissal under
Federal Rule of Civil Procedure 41(a)(2) is within the district court’s
discretion and generally should be granted absent plain legal prejudice
to the nonmoving party. Equitable tolling requires diligent pursuit of
rights and an extraordinary circumstance preventing timely filing.
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QUESTIONS PRESENTED

1. Whether Peterson was entitled to a stay and abeyance while pursuing additional state-court proceedings
under the Rhines standard.

2. Whether the petition should be voluntarily dismissed without prejudice under Federal Rule of Civil
Procedure 41(a)(2).

3. Whether limited prospective equitable tolling should apply to protect the petition’s claims while
Peterson exhausts state remedies concerning the nunc pro tunc sentencing entry.

HOLDINGS

1. A stay and abeyance should be denied because Peterson did not establish good cause for failing to
exhaust the relevant claims before filing the federal petition and did not provide enough information to
show that the claims he intended to pursue were not plainly meritless.

2. The petition should be dismissed without prejudice under Federal Rule of Civil Procedure 41(a)(2).

3. Limited prospective equitable tolling should apply to the claims in the petition while Peterson pursues
state remedies concerning the nunc pro tunc entry, provided that he initiates those proceedings within
thirty days of dismissal and returns to federal court within thirty days after exhausting them.

KEY QUOTATIONS

“Under Rhines, a “stay and abeyance” is available where the district court determines that: (1) there was
good cause for the petitioner’s failure to exhaust the relevant claims first in state court; (2) the unexhausted
claims are not plainly meritless; and (3) the petitioner has not engaged in abusive litigation tactics or
intentional delay.” (Section III.A)

“Accordingly, the undersigned concludes that the dismissal of the Petition without prejudice is an appropriate
remedy under Rule 41(a)(2).” (Section III.B)

“Petitioner shall initiate proceedings to exhaust his state court remedies relating to the nunc pro tunc entry
discussed in his Motion to Stay or Dismiss within thirty (30) days of this Court’s order of dismissal.” (Section
IV)

FACTUAL BACKGROUND



Peterson is an Ohio state prisoner convicted of possessing and trafficking in a fentanyl-related compound with a
major drug offender specification and of resisting arrest. His federal petition asserted five grounds, including
suppression, self-representation, funding for an investigator, cumulative error, and ineffective assistance of
counsel. After filing the petition, Peterson learned of a nunc pro tunc sentencing entry that he alleges differed
from the oral sentence, was filed after his direct appeal, and was entered without his notice. He sought additional
state-court proceedings concerning that entry and requested a stay or dismissal of the federal petition.

PROCEDURAL HISTORY

Peterson filed a § 2254 petition challenging his Ohio convictions and sentence on five grounds. He later moved
to stay the federal proceedings while pursuing unspecified sentencing and nunc pro tunc issues in state court.
The respondent opposed a stay but did not oppose dismissal without prejudice. The magistrate judge
recommends denying both requests for a stay, granting voluntary dismissal without prejudice, and applying
limited prospective equitable tolling subject to conditions.

DISPOSITION

dismissed
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