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SUMMARY

The Appellate Division, Second Department, affirmed an order and judgment of foreclosure and sale
in favor of Nationstar Mortgage, LLC. The court held that Nationstar established prima facie
compliance with RPAPL 1304 and the mortgage's notice-of-default requirement through affidavits and
business records, and that the defendant's denial of receipt was insufficient to raise a triable issue. The

court also upheld confirmation of the referee's report without a computation hearing.
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PROCEDURAL POSTURE Defendant appealed from an order and judgment of foreclosure and

sale entered after the Supreme Court granted the plaintiff's motion for
summary judgment, dismissed specified affirmative defenses,

appointed a referee, confirmed the referee's report, and directed sale of

the property.
PRECEDENTIAL VALUE published
PARTIES Corliss Owens v. Nationstar Mortgage, LL.C

TOPICS

foreclosure ~ mortgages  summary judgment  evidence  appellate procedure

PRACTICE AREAS



real estate law ~ mortgage foreclosure  civil procedure  evidence

QUESTIONS PRESENTED

1. Whether Nationstar established strict compliance with RPAPL 1304 as a condition precedent to

foreclosure.

2. Whether Nationstar established compliance with the mortgage agreement's notice-of-default

requirement.

3. Whether Nationstar's business-record evidence was sufficient to establish mailing of the RPAPL 1304

notices.

4. Whether the Supreme Court properly confirmed the referee's report and entered a judgment of

foreclosure and sale without holding a computation hearing.

5. Whether Owens was entitled to leave to renew her opposition to summary judgment.

HOLDINGS

1. Nationstar established prima facie strict compliance with RPAPL 1304 by submitting evidence that the
required notices were sent to Owens by certified or registered mail and first-class mail. Owens's mere

denial of receipt did not raise a triable issue of fact.

2. Nationstar established prima facie compliance with the notice-of-default requirement contained in the

mortgage agreement.

3. The Supreme Court properly confirmed the referee's report and entered the judgment of foreclosure and

sale without holding a separate computation hearing.

KEY QUOTATIONS

“Strict compliance with RPAPL 1304 notice to the borrower or borrowers is a condition precedent to the

commencement of a foreclosure action” ([*1])

“There is no requirement that a plaintiff in a foreclosure action rely on any particular set of business records
to establish a prima facie case, so long as the plaintiff satisfies the admissibility requirements of CPLR

4518(a), and the records themselves actually evince the facts for which they are relied upon” ([*2])

“Where, as here, a defendant had an opportunity to raise questions and submit evidence directly to the
Supreme Court, which evidence could be considered by the court in determining whether to confirm the

referee's report, the defendant is not prejudiced by any error in failing to hold a hearing” ([*2]-[*3])

FACTUAL BACKGROUND

Nationstar brought an action to foreclose a mortgage encumbering real property in Brooklyn. Owens asserted
affirmative defenses alleging that Nationstar failed to comply with the notice requirements of RPAPL 1304 and
with a notice-of-default provision in the mortgage agreement. Nationstar submitted an affidavit concerning its
third-party mailing vendor's procedures, transaction reports, addressed envelopes, tracking information, and

copies of the notices; Owens denied receiving the notices.



PROCEDURAL HISTORY

Nationstar commenced a mortgage-foreclosure action against Corliss Owens and others. The Supreme Court,
Kings County, granted Nationstar summary judgment and an order of reference, later confirmed the referee's
report and entered an order and judgment of foreclosure and sale, while denying Owens's motion for leave to

renew. The Appellate Division affirmed.

DISPOSITION

affirmed
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