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SUMMARY

The West Virginia Supreme Court of Appeals affirmed the denial of Roger M., Jr.’s motion to restore
his custodial rights, concluding that restoration was not in the children’s best interests given the
parents’ substance-abuse histories and incomplete compliance with court-ordered requirements. The
court reversed the requirement that indigent Father pay half of the guardian ad litem’s fees and
remanded for consideration of whether a non-indigent party or the Supreme Court should pay those
fees.
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PROCEDURAL POSTURE Father appealed the circuit court's denial of his appeal from the family
court's order denying restoration of his custodial rights and requiring
him to pay one-half of the children's guardian ad litem fees.

STANDARD OF REVIEW The Supreme Court reviews family-court findings of fact under the
clearly erroneous standard, the application of law to the facts for abuse
of discretion, and questions of law de novo.
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guardian ad litem
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QUESTIONS PRESENTED

1. Whether the family court abused its discretion by denying Father's motion to restore his custodial rights.

2. Whether the family court erred by requiring an indigent Father to pay one-half of the children's guardian
ad litem fees.

3. Whether the alleged conflict of interest involving the guardian ad litem required reversal.

HOLDINGS

1. The family court did not abuse its discretion in denying Father's motion to restore custodial rights
because restoration was not in the children's best interests.

2. The family court erred in requiring Father, whom the Court found to qualify as indigent, to pay one-half
of the children's GAL fees; the fee allocation had to be reconsidered under West Virginia Trial Court
Rule 21.05.

3. The Court did not reach the timeliness of Father's conflict-of-interest challenge because the alleged
conflict did not form the basis for the custody ruling and the family court had an independent sufficient
basis for denying restoration of custody.

KEY QUOTATIONS

“Although parents have substantial rights that must be protected, the primary goal . . . in all family law
matters . . . must be the health and welfare of the children.” (at 5)

“[T]he best interests of the child is the polar star by which decisions must be made which affect children.” (at
5)

“in a domestic relations case the cost of . . . a [GAL] for an infant of the parties may be ordered to be paid by
a non-indigent party or the Supreme Court regardless if one or both parties are indigent.” (at 7)

FACTUAL BACKGROUND

The family court awarded custody of M.M. and L.M. to their maternal grandparents after Mother was arrested
while the children were in her vehicle and after evidence showed parental drug use, unsafe conduct, and the
children's strong bond with the grandparents. Both parents tested positive for marijuana, and later psychological
evaluations diagnosed Father with a history of cannabis and cocaine dependence and described his parenting
prognosis as guarded. Father sought restoration of custody after submitting negative drug screens and obtaining
a parental fitness evaluation, but the family court found that he had not completed required substance-abuse
treatment and that returning the children to his household was not in their best interests. Father had also been
assessed one-half of the GAL's fees despite having an approved indigency waiver.



PROCEDURAL HISTORY

The family court awarded the children's legal custody to the maternal grandparents after Mother's drug-related
arrest and subsequent evidence concerning the parents' substance abuse and parenting deficiencies. Father later
moved to restore his custodial rights; following a hearing, the family court denied the motion and ordered him to
pay one-half of the GAL's fees. The circuit court denied Father's appeal. The Supreme Court of Appeals of West
Virginia reversed the circuit court, affirmed the denial of restoration of custody, reversed the fee allocation
against Father, and remanded for reconsideration of payment of the GAL's fees.
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REMAND INSTRUCTIONS

The case was remanded to the family court to determine whether a non-indigent party should pay the remaining
GAL fees or whether the GAL should be paid by the Supreme Court pursuant to West Virginia Trial Court Rule
21.05. The denial of restoration of Father's custodial rights was affirmed.
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