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SUMMARY

The Supreme Court of Mississippi affirmed summary judgment for defendants in a condominium
construction-defect action. The court held that the trial court did not abuse its discretion by excluding
expert damages testimony because one expert failed to adequately disclose the methodology and
calculations supporting repair-cost estimates, while another admitted he was not qualified to provide
cost estimates. Without admissible evidence of damages, summary judgment was proper.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by excluding Alfred Hayes's expert testimony concerning
construction repair costs.

2. Whether the trial court abused its discretion by excluding Ashton Avegno's expert testimony concerning
cost damages.

3. Whether summary judgment was proper after exclusion of the plaintiff's damages experts.

HOLDINGS

1. The trial court did not abuse its discretion by excluding Hayes's testimony because he failed to disclose
the basis, methodology, and calculations supporting nearly all of his cost opinions despite being given
additional time and an express order to supplement.

2. The trial court did not abuse its discretion by excluding Avegno's cost-damage opinions because Avegno
expressly stated that he was not a qualified cost estimator and that more accurate estimates required a
licensed contractor or cost estimator.

3. Summary judgment for the defendants was proper because, after the expert testimony was excluded, the
association had no admissible evidence of damages.

KEY QUOTATIONS

“What matters on a case-by-case basis is adherence to the principles of Mississippi Rule of Evidence 702 and
Mississippi Rule of Civil Procedure 26, and, in particular, adherence to the requirement that experts disclose
the basis of their opinions with sufficient specificity to allow defendants to prepare a defense and avoid trial
by ambush.” (170 So. 3d at 501)

“But merely disclosing that a five-year-old RS Means manual is the general basis for the conclusory estimates
on twenty-two of twenty-three items of alleged structural damages amounting to several million dollars does
not provide a sufficient disclosure of data for a trier of fact to determine that the estimates have been
calculated with reasonable accuracy or for a defendant to meet the evidence.” (170 So. 3d at 503)

“We affirm the trial court’s grant of summary judgment on the grounds that the plaintiff failed to present
admissible expert opinions on damages.” (170 So. 3d at 506)

FACTUAL BACKGROUND



Inn By the Sea Condominiums began exhibiting significant structural problems within a year after a 2009
certificate of occupancy following reconstruction after Hurricane Katrina. The association's experts identified
alleged design and construction defects and offered broad repair-cost estimates totaling millions of dollars. One
expert, Ashton Avegno, expressly stated that he was not a qualified estimator and could not guarantee the
accuracy of his estimates; the other, Alfred Hayes, supplemented his report with detailed calculations for only
one of twenty-three or twenty-four cost items.

PROCEDURAL HISTORY

The association sued the developer, contractors, engineer, architect, and other parties for alleged design and
construction defects in reconstructed condominiums. The circuit court excluded Ashton Avegno's damages
testimony because he admitted he was not a qualified cost estimator, later excluded Alfred Hayes's damages
testimony for inadequate disclosure and unreliable methodology, and granted summary judgment to all
defendants for lack of admissible damages evidence. The Mississippi Supreme Court affirmed.

DISPOSITION

affirmed
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