UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF
ALABAMA, NORTHERN DIVISION

Kevin Lee Harvey v. Officer Melanie Patterson

Harvey - No. 2:24-CV-636-WKW - Decided April 21, 2026

SUMMARY

The United States District Court for the Middle District of Alabama dismissed Kevin Lee Harvey’s 42

U.S.C. § 1983 action against Officer Melanie Patterson without prejudice for failure to exhaust

available administrative remedies under the Prison Litigation Reform Act. The court construed the

exhaustion portion of Patterson’s summary-judgment motion as an unenumerated Rule 12(b) motion,

granted it, and denied the remaining summary-judgment motion as moot. Alternatively, the court

dismissed the action without prejudice for failure to prosecute and comply with court orders.
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Plaintiff brought a 42 U.S.C. § 1983 action alleging that Defendant
violated protocols by opening a cell occupied by federal inmates,
resulting in Plaintiff being stabbed, and alleging related wrongful
criminal charges. Defendant moved for summary judgment, arguing,
among other things, that Plaintiff failed to exhaust administrative
remedies. The court construed the exhaustion portion of the motion as
an unenumerated Rule 12(b) motion to dismiss and dismissed the

action without prejudice.

For an unenumerated Rule 12(b) motion based on failure to exhaust
administrative remedies, the court may consider facts outside the
pleadings and resolve factual disputes so long as those disputes do not
decide the merits and the parties had a sufficient opportunity to

develop the record. Under Turner v. Burnside, the court first accepts



the prisoner's version of disputed facts as true and, if dismissal is not
warranted, proceeds to make specific factual findings concerning
exhaustion. The defendant bears the burden of showing that available

administrative remedies were not exhausted.
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QUESTIONS PRESENTED

1. Whether Plaintiff's failure to exhaust available administrative remedies required dismissal of his § 1983

action under the Prison Litigation Reform Act.

2. Whether the exhaustion defense raised in Defendant's summary-judgment motion should be treated as an

unenumerated Rule 12(b) motion to dismiss.

3. Whether the action should alternatively be dismissed without prejudice for failure to prosecute and

failure to comply with court orders.

4. Whether Defendant's motion for summary judgment should be decided after dismissal for failure to

exhaust.

HOLDINGS

1. The PLRA requires a prisoner bringing a § 1983 action concerning prison conditions to properly exhaust
available administrative remedies before filing suit. Because the unrebutted record showed that an
available grievance procedure existed and Plaintiff did not use it before filing this action, dismissal

without prejudice was required.

2. In the Eleventh Circuit, an exhaustion defense raised in a motion for summary judgment is treated as an
unenumerated Rule 12(b) motion to dismiss because exhaustion is a matter in abatement rather than an

adjudication on the merits.

3. Applying the Turner two-step process, the court dismissed because the undisputed record demonstrated
that Plaintiff failed to exhaust available administrative remedies before filing suit.

4. Alternatively, the action could be dismissed without prejudice because Plaintiff failed to respond to
Defendant's discovery request after an order compelling a response and failed to respond to Defendant's

summary-judgment motion despite a specific court order.



KEY QUOTATIONS

“No action shall be brought with respect to prison conditions under [42 U.S.C. §] 1983 . .. by a prisoner
confined in any jail, prison, or other correctional facility until such administrative remedies as are available
are exhausted.” (Part IV.A.1)

“Because exhaustion of administrative remedies is a matter in abatement and not generally an adjudication
on the merits, an exhaustion defense is not ordinarily the proper subject for a summary judgment; instead, it
should be raised in a motion to dismiss, or be treated as such if raised in a motion for summary judgment.”
(Part IV.A.2)

“The unrefuted record thus demonstrates that Plaintiff did not properly exhaust available administrative

remedies before seeking relief in federal court.” (Part IV.A.3)

FACTUAL BACKGROUND

Harvey, an inmate detained at the Montgomery County Detention Facility, alleged that on August 22, 2024,
Officer Patterson opened a cell occupied by federal inmates while Harvey and his cellmates were out for their
daily hour. He alleged that the federal inmates used knives to stab him and that he was transported to Jackson
Hospital for treatment. He also alleged that he was wrongfully charged with promoting prison contraband. The
record showed that the facility had an available grievance procedure, that Harvey acknowledged receiving the
inmate handbook containing that procedure, and that he filed no grievance concerning the incident before filing

suit.

PROCEDURAL HISTORY

Harvey filed the action in October 2024 against the Montgomery County Detention Facility, the Montgomery
County Sheriff's Office, and Officer Melanie Patterson. The detention facility and Sheriff's Office were
dismissed on May 15, 2025. Defendant later moved to compel discovery, which the court granted, but Plaintiff
did not respond. Defendant moved for summary judgment, and Plaintiff did not respond despite an order
directing him to do so. The court granted the construed exhaustion-based motion to dismiss, denied summary
judgment as moot, and alternatively dismissed without prejudice for failure to prosecute and comply with court
orders.
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