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SUMMARY

The Washington Supreme Court considered whether a private nuisance claim arising from seawater

redirected by a neighbor's raised seawall was barred by the common enemy doctrine. The court held

that storm-driven seawater is not surface water for purposes of that doctrine, reversed the Court of

Appeals, and remanded for trial on the private nuisance claim. The court did not reach the public

nuisance issue because the legality of the county's shoreline exemption was not properly before it.
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QUESTIONS PRESENTED

1. Whether the Court of Appeals properly dismissed or declined to reach Grundy's public nuisance claims
based on the alleged illegality of the Bracks' permits.

2. Whether the common enemy doctrine applies to storm-driven seawater and bars Grundy's private

nuisance claim.

3. Whether summary judgment was proper when evidence created a genuine issue of material fact
regarding whether the raised seawall substantially and unreasonably interfered with Grundy's use and

enjoyment of her property.

HOLDINGS

1. The common enemy doctrine does not apply to seawater because storm-driven waves in Puget Sound
remain part of a definite and identifiable body of water and therefore do not constitute surface water

under Washington law.

2. Summary judgment dismissing Grundy's private nuisance claim was improper because the evidence
created a genuine issue of material fact concerning whether the raised seawall substantially and

unreasonably interfered with her use and enjoyment of her property.

3. The court did not reach the public nuisance issue because the legality of Thurston County's
administrative shoreline exemption had not been decided by the trial court and was not properly before
the appellate court.

KEY QUOTATIONS

“We hold that the common enemy doctrine does not apply to seawater, which does not meet our definition of
surface water.” (117 P.3d at 1094)

“Statements in a case that do not relate to an issue before the court and are unnecessary to decide the case
constitute obiter dictum, and need not be followed.” (117 P.3d at 1093)

FACTUAL BACKGROUND

Evelyne Grundy owned waterfront property on Johnson Point adjoining property owned by the Brack Family
Trust. The Bracks raised their seawall by approximately 16 to 18 inches after their property had experienced
winter-storm flooding. Grundy alleged that seawater diverted by the sandbags and raised seawall damaged her
property, including destroying approximately 1,200 square feet of vegetation, and threatened more substantial
damage. An expert's unrebutted testimony indicated that raising the seawall increased coastal flooding at

Grundy's property, creating a material factual dispute regarding private nuisance.

PROCEDURAL HISTORY

Grundy sued Thurston County and the Bracks in November 1999, alleging public nuisance based on the county's
permitting decision and private nuisance based on the Bracks' raised seawall. The trial court granted the Bracks'
motion for summary judgment and dismissed the seawall-related claims. The Court of Appeals affirmed, holding

that the public nuisance claim was time-barred under the Land Use Petition Act and that the common enemy



doctrine barred the private nuisance claim. The Washington Supreme Court granted review, reversed the Court of

Appeals, and remanded the private nuisance claim for trial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the Court of Appeals decision in its entirety and remand for trial on the merits of Grundy's private

nuisance claim.
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