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SUMMARY

The Ninth District Court of Appeals dismissed the State of Ohio’s attempted appeal from a trial court

order declining to compel a witness to testify under R.C. 2945.44. The court held that the ruling was

not appealable as of right because the State had proposed incomplete immunity and denied the State’s

alternative motion for leave to appeal. A dissent would have granted leave and remanded for further

proceedings concerning the adequacy of the trial court’s inquiry into the witness’s Fifth Amendment

invocation.
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The State attempted to appeal during a criminal trial from the Summit
County Court of Common Pleas's order declining to compel a witness
to testify under Ohio's immunity statute. The State asserted an appeal

as of right and alternatively sought leave to appeal.

For an appeal by leave under R.C. 2945.67(A) and App.R. 5(C), the
State must identify alleged trial-court error with reference to the record
and establish the probability that the claimed error occurred. The
decision whether to grant leave is within the Court of Appeals'

discretion.
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QUESTIONS PRESENTED

1. Whether the State had an appeal as of right under R.C. 2945.67(A) and Crim.R. 12(K) from the trial

court's refusal to compel a witness's testimony under R.C. 2945.44.
2. Whether the State should receive leave to appeal under R.C. 2945.67(A) and App.R. 5(C).

3. Whether an offer of incomplete immunity permits the State to invoke the compulsory-testimony
procedure in R.C. 2945.44.

HOLDINGS

1. The State did not have an appeal as of right because the trial court's ruling was not an appealable
evidentiary ruling of the type covered by R.C. 2945.67(A) and Crim.R. 12(K), particularly where the
State attempted to invoke R.C. 2945.44 through an incomplete immunity offer.

2. The State's motion for leave to appeal was denied because, after considering the motion and the entire
record, the court could not conclude that the State had established the probability that the claimed trial-

court errors occurred.

KEY QUOTATIONS

“The State cannot invoke the procedure outlined in R.C. 2945.44 by proposing incomplete immunity.” (9 8)

“This attempted appeal is not an appeal as of right under R.C. 2945.67(A). The State’s motion for leave to
appeal is denied. Accordingly, the attempted appeal is dismissed.” (1 12)

FACTUAL BACKGROUND

Williams was indicted for felonious assault and felony murder arising from the shooting death of T.A. J.P.-W.
initially told police that he saw Williams fire a gun at the vehicle carrying T.A. and identified Williams in a
photo array, but later indicated that he would invoke the Fifth Amendment. The State offered immunity

excluding murder and without protection from possible federal charges, but J.P.-W. continued to refuse to testify.

PROCEDURAL HISTORY

Williams was indicted for felonious assault and felony murder. During trial, the State sought to call J.P.-W. as a
court's witness and later requested that the trial court compel his testimony under R.C. 2945.44 based on a
limited immunity offer. The trial court found that J.P.-W. had a legitimate basis to invoke the Fifth Amendment
and that the State's incomplete immunity offer did not trigger a duty to compel testimony. The State appealed

and alternatively moved for leave; the Court of Appeals dismissed the attempted appeal and denied leave.
DISPOSITION

dismissed
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