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SUMMARY

The New York Appellate Division, Fourth Department, held that a settlement payment arising from
Medicaid rate appeals belonged entirely to the plaintiff under the parties’ asset purchase agreement.
The court also held that issues concerning liability for Medicaid overpayments identified in an audit
presented a question of fact because the agreement’s provision concerning liability resulting from a
party’s acts or omissions was ambiguous. The order and judgment was modified to deny summary
judgment concerning the audit liability and the release and allocation of escrow funds, and was
otherwise affirmed.
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QUESTIONS PRESENTED

1. Whether the asset purchase agreement and universal Medicaid settlement agreement unambiguously

entitled plaintiff to the entire settlement amount allocated to the facility.

2. Whether summary judgment was proper on the parties' respective liability for the amount owed under
the OMIG audit and on release and allocation of the escrow funds.

3. Whether the asset purchase agreement's provision concerning overpayments caused by a party's acts or

omissions barred defendant's claim that plaintiff was liable for the entire audit amount.

HOLDINGS

1. The universal settlement agreement and asset purchase agreement unambiguously entitled Founders
Pavilion to the entire amount received by the facility under the Medicaid settlement because the

proceeds arose from pre-sale rate appeals and services rendered while plaintiff owned the facility.

2. Summary judgment was improper on the parties' liability for the OMIG audit amount and on release and
allocation of the escrow funds because the agreement was ambiguous as to whether plaintiff's pre-sale
cost-report submissions constituted acts or omissions causing the overpayments, and the parties'

extrinsic evidence did not establish either side's construction as the only reasonable one.

KEY QUOTATIONS

c«n

[A] written agreement that is complete, clear and unambiguous on its face must be enforced according to

the plain meaning of its terms"” ([*1])

c«rn

there is a question of fact with respect to whether the liability for such overpayments nevertheless resulted

from plaintiff's 'acts or omissions," thus rendering plaintiff liable for the entire audit amount"” ([*3])

FACTUAL BACKGROUND

Founders Pavilion sold a skilled nursing facility to Pavilion Operations under an asset purchase agreement
allocating assets, liabilities, and responsibility for overpayments or audit liabilities. The agreement treated
certain post-sale Medicaid-rate-appeal proceeds arising from pre-sale services as excluded assets retained by
Founders Pavilion. A later state-wide Medicaid settlement allocated more than $644,000 to the facility, while an
Office of the Medicaid Inspector General audit found approximately $165,000 in overpayments attributable to
services provided during both parties' periods of operation. Founders Pavilion had placed $1 million of the

purchase price in escrow pending resolution of the audit.

PROCEDURAL HISTORY



Founders Pavilion commenced an action seeking declaratory relief, damages for breach of contract, and damages
for breach of the implied duty of good faith and fair dealing. Supreme Court, Steuben County, granted plaintiff
summary judgment determining that plaintiff was entitled to the Medicaid settlement proceeds and related relief,
and denied defendant's cross motion. The Appellate Division modified the order and judgment by denying
summary judgment on liability for the OMIG audit amount and vacating the declaration concerning release and
allocation of escrow funds, and otherwise affirmed.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The order and judgment was modified to deny plaintiff's summary judgment motion on liability for the OMIG
audit amount and release and allocation of the escrow funds, and to vacate the declaration concerning release
and allocation of the escrow funds. The matter remains subject to resolution of the factual issue concerning
responsibility for the audit overpayments.
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