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SUMMARY

This is an order of the United States Bankruptcy Court for the Western District of Texas granting in
part and denying in part Blackstone Claim Services, Inc.'s Rule 12(b)(1) and Rule 12(b)(6) motion to
dismiss Aaron McKee's counterclaims. The court held that it had jurisdiction over McKee's claims
against Blackstone and that those claims adequately alleged standing and plausible grounds for relief
at the pleading stage. The court dismissed McKee's third-party claims against Gary H. Pennington for
lack of subject-matter jurisdiction.
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DISPOSITION other

PROCEDURAL POSTURE Order resolving Plaintiff's Rule 12(b)(1) and 12(b)(6) motion to
dismiss Defendant's counterclaims and Third-Party Defendant's partial
joinder in that motion in a removed bankruptcy adversary proceeding.

STANDARD OF REVIEW On Rule 12(b)(1), the court considered subject-matter jurisdiction,
standing, and related jurisdiction. On Rule 12(b)(6), the court accepted
well-pleaded factual allegations as true, viewed them in the light most
favorable to McKee, and determined whether the pleadings stated
plausible claims for relief. Fraud-based claims were subject to Rule
9(b)'s particularity requirement.



PRECEDENTIAL VALUE Unknown; bankruptcy court order with no reported citation and source
metadata indicating unknown precedential status.
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QUESTIONS PRESENTED

1. Whether the bankruptcy court had subject-matter jurisdiction over McKee's counterclaims against
Blackstone and third-party claims against Pennington.

2. Whether McKee had Article III standing to assert his counterclaims against Blackstone.

3. Whether McKee's counterclaims were barred by res judicata or collateral estoppel based on his
settlement and dismissal with prejudice of the Chubb litigation.

4. Whether McKee adequately pleaded DTPA claims under Texas Business and Commerce Code section
17.46(b)(5), (7), (12), and (24).

5. Whether McKee adequately pleaded negligence, negligence per se, and breach of contract.

6. Whether McKee adequately pleaded that the alleged debts were nondischargeable under 11 U.S.C.
sections 523(a)(2)(A) and 523(a)(6).

7. Whether McKee should receive leave to amend deficient claims.

HOLDINGS

1. The bankruptcy court had jurisdiction over McKee's section 523 claims under its arising-under
jurisdiction and over his state-law counterclaims under related-to jurisdiction because those claims could
conceivably affect administration of Blackstone's bankruptcy estate.

2. The bankruptcy court lacked subject-matter jurisdiction over McKee's purely state-law third-party
claims against Pennington and dismissed those claims with prejudice.

3. McKee adequately pleaded injury in fact, traceability, and redressability for his counterclaims against
Blackstone, so the counterclaims were not subject to dismissal under Rule 12(b)(1).

4. Neither res judicata nor collateral estoppel barred McKee's counterclaims against Blackstone.

5. McKee adequately pleaded a DTPA claim under Texas Business and Commerce Code section 17.46(b)
(5), but failed to state claims under subsections (b)(7), (b)(12), and (b)(24); those deficient claims were
dismissed with prejudice.

6. McKee adequately pleaded negligence and negligence per se based on alleged violations of Texas
Insurance Code sections 4102.102 and 4102.159.



7. McKee adequately pleaded a breach-of-contract claim against Blackstone despite not expressly pleading
his own performance because he alleged that Blackstone materially breached first, excusing his further
performance.

8. McKee adequately pleaded nondischargeability under section 523(a)(2)(A) for the surviving DTPA
section 17.46(b)(5) claim, but not for the negligence or breach-of-contract claims.

9. McKee adequately pleaded nondischargeability under section 523(a)(6) for the surviving DTPA claim
and the breach-of-contract claim, but not for negligence.

10. The court denied McKee's request to amend the dismissed claims.

KEY QUOTATIONS

“A matter falls within the court’s subject matter jurisdiction if the matter arises under a provision of title 11,
or if the matter arises in or is related to the bankruptcy case.” (Jurisdiction section I)

“There are three elements that a plaintiff must prove to establish Article III standing: injury in fact,
traceability, and redressability.” (Analysis section I)

“It is a fundamental principle of contract law that when one party to a contract commits a material breach of
that contract, the other party is discharged or excused from further performance.” (Analysis section II.D)

“A ‘willful and malicious’ injury results from an act done with the actual intent to cause injury, not from an
act done intentionally that causes injury.” (Analysis section II.E.2)

FACTUAL BACKGROUND

During a February 2021 freeze in Bexar County, Texas, pipes in McKee's home froze and subsequently leaked,
allegedly causing extensive property and electrical damage. McKee retained Blackstone, a public insurance
adjuster owned by Pennington, to assist with preparing and presenting an insurance claim to Chubb, and
Blackstone assessed more than $7 million in alleged damages. After Pennington's expert testimony was excluded
in McKee's insurance litigation against Chubb, McKee settled with Chubb for $1.75 million and later asserted
claims against Blackstone and Pennington alleging deficient documentation, misrepresentations, negligence,
breach of contract, and nondischargeability.

PROCEDURAL HISTORY

Blackstone filed a state-court action against Aaron McKee before filing a Chapter 11 Subchapter V bankruptcy
petition. McKee asserted counterclaims against Blackstone and third-party claims against Gary H. Pennington.
Blackstone removed the litigation to the bankruptcy court, filed an amended complaint, and moved to dismiss
McKee's counterclaims under Rules 12(b)(1) and 12(b)(6); Pennington joined in part. The court dismissed
McKee's third-party claims against Pennington for lack of subject-matter jurisdiction, dismissed certain DTPA
claims with prejudice, and allowed the remaining counterclaims against Blackstone to proceed.
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