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SUMMARY

This Second Circuit opinion addresses a pre-enforcement challenge by a nonprofit and a pastor against
New York’s unauthorized practice of law statutes, which prohibit nonlawyers from providing
individualized legal advice. The district court granted a preliminary injunction, ruling that the statutes
constituted a content-based regulation of speech subject to strict scrutiny under the First Amendment.
The appellate court agreed that the statutes regulate speech but held they are content-neutral, thus
applying intermediate scrutiny instead. Consequently, the court vacated the preliminary injunction and
remanded the case for further proceedings consistent with this holding.
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PROCEDURAL POSTURE The Attorney General appealed from an order of the United States
District Court for the Southern District of New York granting plaintiffs
a preliminary injunction in their pre-enforcement First Amendment
challenge to New York's unauthorized-practice-of-law statutes.

STANDARD OF REVIEW Standing is reviewed de novo. A grant or denial of a preliminary
injunction is reviewed for abuse of discretion, including errors of law
and clearly erroneous factual findings.



PRECEDENTIAL VALUE published and precedential

PARTIES Letitia James, in her official capacity as Attorney General of New York
v. Upsolve, Inc., Reverend John Udo-Okon

TOPICS

free speech first amendment standing injunctions civil procedure

PRACTICE AREAS

constitutional law civil rights civil procedure professional licensing consumer protection

QUESTIONS PRESENTED

1. Whether plaintiffs had standing to bring a pre-enforcement First Amendment challenge to New York's
unauthorized-practice-of-law statutes.

2. Whether the statutes, as applied to plaintiffs' planned communication of individualized legal advice,
regulate speech.

3. Whether that speech regulation is content based and therefore subject to strict scrutiny, or content neutral
and therefore subject to intermediate scrutiny.

4. Whether the district court abused its discretion by applying strict scrutiny in granting a preliminary
injunction.

HOLDINGS

1. Plaintiffs had standing because they intended to engage in conduct arguably protected by the First
Amendment, their intended conduct was arguably proscribed by the UPL statutes, and they faced a
sufficiently imminent and credible threat of prosecution.

2. As applied to plaintiffs' planned communication of individualized legal advice, New York's UPL statutes
regulate speech rather than merely conduct that incidentally burdens speech.

3. The UPL statutes are content neutral as applied to plaintiffs because they regulate speech based on its
purpose, focus, and circumstance—not the topic, viewpoint, or message expressed.

4. The district court abused its discretion by applying strict scrutiny instead of intermediate scrutiny; the
preliminary injunction therefore had to be vacated and the matter remanded.

KEY QUOTATIONS

“We agree with the district court that New York’s UPL statutes, as applied to Plaintiffs, constitute a regulation
of speech. Nevertheless, we hold that such regulation is content neutral and thus subject only to intermediate
scrutiny.” (at 4)

“Because the district court concluded that the UPL statutes are content based and applied strict scrutiny, we
conclude that the district court committed an error of law and thus abused its discretion in granting a
preliminary injunction.” (at 22)



FACTUAL BACKGROUND

Upsolve, a nonprofit, planned to train nonlawyer Justice Advocates, including Reverend John Udo-Okon, to
provide free individualized legal advice to New Yorkers defending debt-collection actions and completing a state
check-the-box answer form. New York law prohibits nonlawyers from providing individualized legal advice and
authorizes civil and criminal penalties for unauthorized practice of law. Plaintiffs intended to advise clients
whether to answer, how to complete the form, and how to file and serve it. Udo-Okon submitted evidence that
community members sought such advice and that 114 people expressed interest in receiving free legal advice
from him.

PROCEDURAL HISTORY

Upsolve and Reverend John Udo-Okon sued to prevent enforcement of New York's unauthorized-practice-of-law
statutes against a planned program in which trained nonlawyers would provide individualized advice about
responding to debt-collection lawsuits. The district court held that plaintiffs were likely to succeed because the
statutes, as applied, imposed a content-based speech restriction that failed strict scrutiny, and it entered a
preliminary injunction. The Second Circuit held that the statutes regulate speech but are content neutral, vacated
the injunction, and remanded for application of intermediate scrutiny and reconsideration of the remaining
preliminary-injunction factors.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Vacate the preliminary injunction and remand for the district court to apply intermediate scrutiny in evaluating
likelihood of success and to reconsider whether irreparable harm, the public interest, and the balance of the
equities support a preliminary injunction.
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