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SUMMARY

The Wyoming Supreme Court affirmed summary judgment for William Insulation Company in a

wrongful-death action arising from an employee's fatigued-driving accident during his commute. The

court held that, under the circumstances, the employer's conduct was not a substantial factor in causing

the employee's fatigue and therefore did not create a foreseeable risk giving rise to a duty to the

decedent. The court also declined to consider a negligent misrepresentation claim that had not been

pleaded or ruled on by the district court.
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Plaintiff appealed the district court's summary judgment for the
employer in a wrongful-death action and challenged the dismissal of a

negligent-misrepresentation claim.

Summary judgment is reviewed under the same standards and using
the same materials as the district court, viewing the record in the light
most favorable to the opposing party and giving that party the benefit
of all favorable inferences. The grant of summary judgment on a

question of law is reviewed de novo.
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QUESTIONS PRESENTED

1. Whether an employer owes a duty of care to members of the traveling public for injuries caused by an
off-duty employee who becomes fatigued while commuting in a personal vehicle.

2. Whether the district court erred in granting summary judgment on the alleged negligent-
misrepresentation claim based on the project manager's statement that employees could not ride buses

provided by the general contractor.

HOLDINGS

1. Under the circumstances, William Insulation Company did not owe a duty to the decedent because the
employee's work was not shown to be a substantial factor contributing to his fatigue, and the accident

was not a foreseeable consequence of the employer's conduct or omissions.

2. The court declined to consider the negligent-misrepresentation claim because Black did not plead it and
the district court did not rule on it; issues raised for the first time on appeal generally will not be

considered.

KEY QUOTATIONS

“Under the circumstances of this case, the defendant employer did not owe a duty to the plaintiff's decedent.”
(141 P.3d at 132)

“There is no evidence that WIC had notice that Ibarra-Viernes was fatigued on the day of the accident.” (141
P.3d at 130)

“Under these circumstances, it cannot be said that his employment was the substantial factor in contributing
to Ibarra-Viernes's fatigue.” (141 P.3d at 131)

FACTUAL BACKGROUND

David Ibarra-Viernes worked for William Insulation Company, Inc. at a remote Wyoming plant approximately
ninety miles from his home. He worked a regular ten-hour shift, commuted from Evanston, received a daily
subsistence payment that could have been used for lodging closer to the plant, and also worked a second job at
night. After driving coworkers home from the plant, he fell asleep at the wheel, crossed the center line, and
collided with a vehicle carrying Richard Black, who died. The employer had no evidence-based notice that

Ibarra-Viernes was fatigued on the day of the accident.
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Peggy Ann Cook Black filed a wrongful-death action against William Insulation Company, Inc., alleging that the

employer negligently caused an employee to become fatigued and thereby endangered the traveling public. The



district court granted the employer's motion for summary judgment, concluding that it owed no duty to the
decedent. On appeal, the Wyoming Supreme Court affirmed and declined to consider the negligent-

misrepresentation issue because it had not been pleaded or ruled on below.
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