UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLORADO

Aquarion AG v. Peakview Partners, LL.C

Aquarion AG - No. 25-cv-02024-NRN - Decided March 27, 2026

SUMMARY

The United States District Court for the District of Colorado granted in part Aquarion AG’s motion to

dismiss Peakview Partners, LL.C’s counterclaims. The court held that it, rather than an arbitrator, must

decide whether Aquarion, a nonsignatory alleged to be a successor-in-interest to the original

contracting party, is bound by the arbitration agreement and whether the parties agreed to arbitrate

arbitrability. The court dismissed Peakview’s first counterclaim seeking a declaration that an arbitrator

must decide arbitrability and reserved judgment on the remaining counterclaims and motion

arguments.
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Plaintiff moved under Federal Rule of Civil Procedure 12(b)(6) to
dismiss defendant's counterclaims. The court granted the motion in
part, dismissing the first counterclaim seeking a declaration that an
arbitrator, rather than the court, must decide arbitrability, and reserved

judgment on the remaining counterclaims and arguments.

On a motion to dismiss, the court considered whether Peakview stated
a legally cognizable claim for a declaration that an arbitrator, rather
than the court, must decide arbitrability. Under the Federal Arbitration
Act, when the existence or making of an arbitration agreement is
disputed, the court must determine that issue; a presumption of

arbitrability does not apply.
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QUESTIONS PRESENTED

1. Whether the court or an arbitrator must decide whether a nonsignatory successor-in-interest is bound by
an arbitration agreement.

2. Whether the arbitration agreement contained clear and unmistakable evidence that the parties agreed to

arbitrate the gateway issue of arbitrability.

3. Whether Peakview's first counterclaim seeking a declaration that an arbitrator must decide arbitrability
stated a legally viable claim.

HOLDINGS

1. The court, not an arbitrator, must decide whether Aquarion is bound by the arbitration agreement
because Aquarion was not a signatory and the existence of an arbitration agreement between Aquarion

and Peakview was disputed.

2. The agreement did not provide clear and unmistakable evidence that the parties agreed to arbitrate

arbitrability; therefore, the court could not delegate the threshold issue to an arbitrator.

3. Peakview's first counterclaim was dismissed as a matter of law because the court, rather than an

arbitrator, must decide the threshold arbitrability issue.

KEY QUOTATIONS

“The question is not whether this dispute is arbitrable. There is a contract that provides for arbitration—that
much is obvious. Peakview is a party to that agreement. The question is whether Aquarion is (or should be)

bound by that same arbitration agreement. And the threshold question is, who decides that issue.” (at 8)

“The merits of a dispute is a first-order disagreement. The parties may also have a second-order dispute—
whether they agreed to arbitrate the merits—as well as a third-order dispute—who should have the primary

power to decide the second matter.” (at 9)

“The agreement’s mere statement that it would extend to ANSE’s “successor organizations” was not an
“unmistakable agreement to arbitrate” on the part of Stucco.” (at 11)

“To use the arbitration clause to “demand that arbitrators settle the question of who are the parties to the
agreement puts the proverbial cart—the question of whether the arbitration agreement is valid—before the

horse—whether a non-signatory has anything to do with a contract it did not clearly sign.”” (at 11)

FACTUAL BACKGROUND

Wotan AG, then operating under the name Aquarion AG, entered into an investment-banking agreement with
Peakview that included a Colorado arbitration provision. After Wotan failed to pay Peakview's transaction



success fee, Peakview obtained an arbitration award and a Denver District Court judgment against Wotan. A
newly incorporated entity, now named Aquarion AG, acquired certain assets from Wotan under an asset purchase
agreement that allegedly disclaimed universal succession and the assumption of liabilities. Peakview sought to
arbitrate against Aquarion as Wotan's alleged successor, while Aquarion disputed that it was bound by Wotan's

arbitration agreement.

PROCEDURAL HISTORY

Wotan AG, formerly named Aquarion AG, entered into an agreement with Peakview Partners, LLC containing
an arbitration provision. After Wotan failed to pay a transaction success fee, Peakview obtained an arbitration
award and a Denver District Court judgment against Wotan. Peakview then commenced arbitration against the
newly incorporated Aquarion AG on a successor-liability theory. Aquarion filed this action seeking declarations
concerning arbitrability, successor liability, and arbitral jurisdiction; Peakview answered and asserted
counterclaims. Aquarion moved to dismiss the counterclaims, and the court resolved only the threshold
arbitrability question.
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