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SUMMARY

The Wyoming Supreme Court reviewed a breach-of-contract dispute arising from the sale of a
corporation and the sellers’ contractual indemnification obligation for a reduced net operating loss
carryforward. The court held that the trial court did not abuse its discretion in admitting testimony
concerning future profits and that sufficient evidence supported future damages. However, it held that
the trial court improperly relied on an expert calculation based on incorrect tax-return computations
and remanded for entry of judgment in the reduced amount of $12,101.31.
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QUESTIONS PRESENTED

1. Whether the trial court properly admitted lay and expert testimony concerning the corporation's future
profits over objections based on lack of foundation and the best evidence rule.

2. Whether the trial court could award damages based on tax returns that were prepared using an incorrect
application of Internal Revenue Code § 382.

3. Whether the evidence was sufficient to support future damages for lost tax benefits despite the absence
of precise evidence of future taxable income.

HOLDINGS

1. The trial court did not abuse its discretion by admitting the buyers' testimony concerning the likelihood
of future corporate profits. The testimony was rationally based on the witnesses' perceptions and was not
offered to prove the contents of a writing, so the best evidence rule did not apply.

2. The trial court erred by relying on the buyers' expert's $50,086 damage calculation because the
calculation was based on tax returns that improperly applied Internal Revenue Code § 382. The proper
damages award, supported by the sellers' expert's calculation, was $12,101.31.

3. The evidence was sufficient to support the trial court's finding that the corporation would have future
profits and would sustain a loss from the reduction of its net operating loss carryforward, even though
the buyers did not present a precise forecast of future taxable income.

KEY QUOTATIONS

“We affirm, but remand for entry of a judgment consistent herewith.” (44 P.3d at 48)

“Damages must be proven with a reasonable degree of certainty, and a court may not resort to speculation or
conjecture in determining the proper amount to award.” (44 P.3d at 52)

“Because the corporation accountant's methods were incorrect ... the CPA expert's calculations of $50,086.00
cannot be accurate.” (44 P.3d at 55)

FACTUAL BACKGROUND

The sellers sold all shares of Rocky Mountain Cementers, Inc. to the buyers for $250,000 after representing that
the corporation had a $203,614 net operating loss carryforward. An IRS audit disallowed deductions and reduced
the carryforward by $160,633, and the buyers sought indemnification under the stock purchase agreement. The
corporation had taxable income in several years, but the parties' experts disagreed about the resulting tax loss
and the proper application of Internal Revenue Code § 382.

PROCEDURAL HISTORY



The buyers sued after the sellers refused to indemnify them for losses allegedly caused by an IRS reduction of
the corporation's net operating loss carryforward. The trial court granted partial summary judgment establishing
the sellers' liability, then conducted a damages trial and entered judgment for $32,160.75. The Wyoming
Supreme Court held that the trial court erred in calculating damages and remanded for entry of judgment in the
reduced amount of $12,101.31.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for entry of a judgment in favor of the buyers in the amount of $12,101.31, rather than the $32,160.75
previously awarded.
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