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SUMMARY

This document is a dissenting opinion in an interlocutory appeal concerning the denial of a motion to
dismiss under the Texas Citizens Participation Act. The dissent argues that Texas Civil Practice and
Remedies Code section 27.010(b)(2) does not apply to private criticisms communicated by
homeowners to a contractor's vendors and subcontractors, and that the majority's interpretation
improperly expands the TCPA. It relies on statutory text, surrounding context, the statutory

framework, and legislative history concerning the 2019 TCPA amendments.
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DISPOSITION affirmed

PROCEDURAL POSTURE The Wheelers appealed the denial of their motion to dismiss Martin's
business-disparagement claim under the Texas Citizens Participation
Act.

STANDARD OF REVIEW Statutory construction is reviewed as a question of law. The dissent

states that the court must determine the statute's meaning from its plain
language and, if the language is clear and unambiguous, apply its

common meaning without resort to extrinsic aids.

PRECEDENTIAL VALUE Published dissenting opinion; the dissent's reasoning is nonbinding.
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QUESTIONS PRESENTED

1. Whether Martin's business-disparagement claim was subject to dismissal under Texas Civil Practice and
Remedies Code section 27.010(b)(2), concerning the communication, gathering, receiving, posting, or
processing of consumer opinions or commentary, evaluations of consumer complaints, or reviews or

ratings of businesses.

2. Whether the Wheelers' private communications to Martin's vendors and subcontractors implicated the

TCPA's rights of free speech or association.

3. Whether the trial court properly denied the Wheelers' TCPA motion to dismiss.

HOLDINGS

1. The dissent would hold that the Wheelers' private criticisms of Martin's business were not business
reviews or consumer opinions within the meaning of section 27.010(b)(2), and therefore were not acts of
a party described by section 27.010(b).

2. The dissent would hold that the Wheelers' alleged private communications to Martin's vendors and

subcontractors did not, as a matter of law, concern a matter of public concern and did not implicate the
TCPA rights of free speech or association.

KEY QUOTATIONS

“It is clear the Legislature’s intent was to narrow the application of the TCPA and curtail its application to
purely private matters, such as the dispute here.” (at 1)

“I would hold the Wheelers’ private criticisms of Martin’s business are not “business reviews” or “consumer

opinions” within the meaning of section 27.010(b)(2), and the alleged communications of the Wheelers were
not “act[s] by a party described by [s]ection 27.010(b).”” (at 16)

“For the foregoing reasons, Martin’s business disparagement claim was not subject to dismissal under the

TCPA, and the trial court properly denied the Wheelers’ motion to dismiss.” (at 17)

FACTUAL BACKGROUND



The Wheelers allegedly made private criticisms of Martin's business in communications to Martin's vendors and
subcontractors. Martin brought a business-disparagement claim based on those communications. Martin did not
present evidence of the claim in his response to the TCPA motion or at the hearing, so the dissent treated the

dispositive question as whether the claim was subject to the TCPA at all.

PROCEDURAL HISTORY

Martin asserted a business-disparagement claim based on alleged private communications by the Wheelers to
Martin's vendors and subcontractors. The Wheelers moved to dismiss under the TCPA, arguing that the claim
was based on or in response to their exercise of free speech, their exercise of the right of association, or
communications involving consumer opinions and business reviews under Texas Civil Practice and Remedies
Code section 27.010(b)(2). The trial court denied the motion. In this dissenting opinion, Justice Yarbrough would
affirm that ruling, disagreeing with the majority's broader interpretation of section 27.010(b)(2).

DISPOSITION

affirmed
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