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SUMMARY

The District of Columbia Court of Appeals affirmed Mohamed Fadul’s conviction for driving under

the influence. The court held that the trial court did not abuse its discretion by declining to sanction the

government for failing to produce a potentially missing police radio recording, and that the evidence

was sufficient to establish operation or physical control of the vehicle. The court also rejected Fadul’s

claim that the DUI statute was unconstitutionally vague.
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The denial or selection of sanctions for an alleged Jencks Act violation
is reviewed for abuse of discretion. Sufficiency of the evidence is
reviewed by asking whether the government produced evidence from
which a reasonable mind might fairly infer guilt beyond a reasonable
doubt. A constitutional vagueness challenge raised for the first time on

appeal is reviewed for plain error.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by declining to sanction the government for failing to

produce a police radio recording potentially subject to the Jencks Act.

2. Whether the evidence was sufficient to prove that Fadul operated or was in physical control of the
vehicle under D.C. Code § 50-2206.11.

3. Whether D.C. Code § 50-2206.11 is unconstitutionally vague as applied to sleeping in the driver's seat of

a parked vehicle with the engine idling.

HOLDINGS

1. Even assuming that the government violated the Jencks Act, the trial court did not abuse its discretion by
declining to impose sanctions because the failure to produce the recording was not shown to result from
negligence or bad faith, the recording was unlikely to contain a material description of the facts, and the

evidence of guilt supported the trial court's decision.

2. The evidence was sufficient because sleeping in the driver's seat of a parked car with the engine idling

constitutes operating or being in physical control of the vehicle under D.C. Code § 50-2206.11.

3. D.C. Code § 50-2206.11 is not unconstitutionally vague as applied to Fadul's conduct because the
judicially construed terms 'operate’ and 'in physical control' provide a comprehensible standard of

conduct.

KEY QUOTATIONS

“the choice of a sanction [for a violation] is within the trial court’s discretion, as is the decision whether to

impose any sanction at all.” (at 1096)

x4

operating” in this context “means being in actual physical control of the vehicle, capable of putting the

vehicle into movement or preventing its movement.”” (at 1098)

““however, a statute is not unconstitutionally vague even if it requires that a person’s conduct conform to a
somewhat amorphous—yet comprehensible—standard; it is unconstitutionally vague only if no standard of
conduct is specified at all.”” (at 1100)

FACTUAL BACKGROUND

On October 4, 2012, police officers found Mohamed Fadul sleeping in the front seat of a parked car with the
engine idling. The officers observed significant evidence of intoxication and summoned an alcohol-certified
officer, who administered three field sobriety tests that Fadul failed. Fadul was arrested and voluntarily provided

a urine sample containing 0.22 grams of ethanol per 100 milliliters of urine.

PROCEDURAL HISTORY



Fadul was charged with DUI and operating while impaired. The government dismissed the OWI charge on the
day of trial. After a bench trial, the Superior Court found Fadul guilty of DUI. The court declined to sanction the
government for failing to produce a police radio recording, and Fadul timely appealed.
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