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SUMMARY

The Appellate Division, Third Department affirmed dismissal of the mother's petition to modify

custody. The court held that she failed to satisfy the custody order's condition precedent requiring a

good-faith effort to mediate before filing a petition. The court also concluded that the petition did not

sufficiently allege a change in circumstances warranting a best-interests inquiry.
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affirmed

Appeal from an order of Family Court granting the father's motion to

dismiss the mother's custody-modification petition without a hearing.

On a motion to dismiss, the court accepts the petitioner's evidence as
true, affords the petitioner every favorable inference, and resolves
credibility questions in the petitioner's favor. The petition must allege a
change in circumstances sufficient to warrant an inquiry into whether

modification would serve the children's best interests.
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QUESTIONS PRESENTED

1. Whether the mother's custody-modification petition was properly dismissed for failure to satisfy the

order's unambiguous condition precedent requiring a good-faith effort to mediate before filing.

2. Whether the petition sufficiently alleged a change in circumstances warranting an inquiry into the
children's best interests.

3. Whether the parties' alleged inability to communicate or cooperate established a change in circumstances

making joint custody unworkable.

HOLDINGS

1. Because the parties' unambiguous custody agreement required a good-faith effort to mediate before
filing a new petition, and the mother's email exchanges amounted only to suggestions to use mediation

rather than a good-faith effort to mediate a current conflict, dismissal was proper.

2. The petition was properly dismissed because its allegations were largely vague, undated, based on
information and belief, or concerned conduct predating the October 2018 consent order; the single

specific post-order incident was insufficient, without more, to warrant a best-interests inquiry.

3. The mother's email exchanges did not demonstrate an inability to communicate effectively or agree on
matters concerning the children sufficient to establish a change in circumstances or render joint custody

unworkable.

KEY QUOTATIONS

“Where parties to an agreement are required to satisfy a condition precedent before filing a new petition, and
the agreement is unambiguous, failure to satisfy that condition precedent will result in dismissal of the
petition” (*1)

“We agree with Family Court that these mere suggestions to utilize a mediation service do not qualify as a

good faith effort, particularly as the other party was responsive.” (*2)

“The petition and attached schedule included multiple allegations, many of which were vague, undated or

made upon the mother's information and belief.” (*3)

FACTUAL BACKGROUND

The mother and father are the parents of two children, born in 2010 and 2011. Their custody orders provided
joint legal and physical custody and required the parties to make a good-faith effort to mediate before returning
to court or filing a petition concerning decision-making, enforcement, modification, or violation of the order.
After the October 2018 consent order, the mother filed a petition in February 2019 seeking primary residential
and sole legal custody, relying on several email exchanges and allegations concerning the parties'
communications, mediation, medical appointments, and exchanges of the children.
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condition precedent and failed to allege facts establishing a change in circumstances. The Appellate Division

affirmed.
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