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SUMMARY

The Oregon Supreme Court held that ORS 471.565(2) does not create an independent statutory cause
of action against a social host who serves alcohol to a visibly intoxicated guest. Instead, the statute
limits common-law liability, which requires proof that the host knew or should have known of an
unreasonable risk of harm when serving the guest. The court reversed the Court of Appeals and
affirmed the circuit court’s judgment.
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PROCEDURAL POSTURE Petitioner sought review of the Court of Appeals' reversal of a circuit-
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PRACTICE AREAS



Torts Statutory interpretation Appellate procedure

QUESTIONS PRESENTED

1. Whether ORS 471.565(2) creates an independent statutory right of action against a social host who
furnishes alcohol to a visibly intoxicated guest who subsequently injures a third party.

2. Whether the 1979 enactment and later amendments to the statute eliminated the common-law negligence
requirement that the defendant knew or should have known of an unreasonable and foreseeable risk of
harm.

3. Whether the trial court properly dismissed plaintiff's statutory liability claim under ORCP 21 A(8).

HOLDINGS

1. ORS 471.565(2) does not provide an independent statutory right of action against a social host or
commercial alcohol provider for serving alcohol to a visibly intoxicated person.

2. A plaintiff pursuing common-law negligence liability under ORS 471.565 must still establish that, when
the defendant served the visibly intoxicated person, the defendant knew or should have known of an
unreasonable risk of harm to a third party and that the relevant harm was reasonably foreseeable.

3. The circuit court properly dismissed plaintiff's statutory liability claim under ORCP 21 A(8), because
ORS 471.565(2) did not provide the independent cause of action alleged.

KEY QUOTATIONS

“In synthesis, to prove a claim for statutory liability, the plaintiff must establish that: (1) a statute imposed a
duty on the defendant; (2) the legislature expressly or impliedly intended to create a private right of action for
violation of the duty; (3) the defendant violated the duty; (4) the plaintiff is a member of the group that the
legislature intended to protect by imposing the duty; and (5) the plaintiff suffered an injury that the legislature
intended to prevent by creating the duty.” (at 759-60)

“In short, the 1979 legislature ultimately enacted compromise legislation that rejected both a gross
negligence standard and a negligence per se standard for alcohol providers and, as a middle ground,
endorsed this court’s common-law negligence standard in Campbell.” (at 788-89)

“ORS 471.565(2) does not provide a right of action against alcohol providers that has elements independent
of a claim for common-law negligence.” (at 793)

FACTUAL BACKGROUND

Bunch consumed several alcoholic drinks at social host Roland King's home shortly before her vehicle crossed
the center line and collided head-on with plaintiff's vehicle. Plaintiff alleged serious injuries and claimed that
King negligently served or provided alcohol to Bunch while she was visibly intoxicated, when it was reasonably
foreseeable that she would drive and injure others. Plaintiff asserted both common-law negligence and an
independent statutory liability claim under ORS 471.565(2).

PROCEDURAL HISTORY



Plaintiff sued the driver, Diana L. Bunch, and the personal representative of social host Roland King after
Bunch, allegedly intoxicated after consuming alcohol at King's home, caused a motor-vehicle collision injuring
plaintiff. The circuit court dismissed plaintiff's statutory liability claim for failure to state ultimate facts sufficient
to constitute a claim, and the case proceeded to trial only on common-law negligence, resulting in a defense
verdict. The Court of Appeals reversed the dismissal, concluding that ORS 471.565(2) created statutory liability
for social hosts. The Oregon Supreme Court reversed the Court of Appeals and affirmed the circuit-court
judgment.

DISPOSITION

reversed
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