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SUMMARY

The Idaho Supreme Court reviewed a medical malpractice and wrongful death action arising from the
death of Corey Ayres after his discharge from a hospital. The court held that the trial court committed
reversible error by allowing an inadequately disclosed expert to testify under Idaho Rule of Civil
Procedure 26 and remanded for a new trial. The court also provided guidance concerning jury
instructions and the right of separately represented plaintiffs to cross-examine witnesses.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by allowing Dr. Renee Bourquard to testify when the
substance of her expert opinions had not been disclosed under Idaho Rule of Civil Procedure 26(b)(4)
and 26(e).

2. Whether the trial court abused its discretion by limiting cross-examination of the defendant's witnesses
to counsel for only one of two separately represented plaintiffs.

3. Whether the challenged jury instruction concerning the effect of an undesirable or unfortunate result
following medical care constituted reversible error.

HOLDINGS

1. The trial court abused its discretion by allowing Bourquard to testify about an undisclosed causation and
standard-of-care theory. The nondisclosure prejudiced the plaintiffs because they lacked an opportunity
to prepare cross-examination or rebuttal testimony, requiring reversal and a new trial.

2. A party seeking exclusion of an expert for failure to disclose the substance of the expert's testimony is
not required to first move to compel compliance with Rule 26.

3. A trial court may not completely exclude cross-examination by one of two separately represented parties
with separate interests; each party must be permitted to cross-examine witnesses.

KEY QUOTATIONS

“Rule 26(e)(1), stating that the rule "unambiguously imposes a continuing duty to supplement responses to
discovery with respect to the substance and subject matter of an expert's testimony where the initial responses
have been rejected, modified, expanded upon, or otherwise altered in some manner."” (813)

“Because this was the first time that this theory was advanced that Corey did not have the hole in his intestine
at the time of his release, Appellants did not have an opportunity to prepare cross-examination or to offer
rebuttal testimony.” (815)

“Although vested with broad discretion, a trial court cannot completely deny a party the right of cross-
examination.” (816)

FACTUAL BACKGROUND

Corey Ayres, nineteen, injured his abdomen when he struck the tailgate of a pickup truck. After negative CT and
X-ray results, Dr. Frederick Klein discharged him from the hospital with pain medication and instructions to
return if his symptoms worsened. Corey died the next day from peritonitis caused by an intestinal tear. At trial,
Klein presented expert testimony from Dr. Renee Bourquard concerning a theory that the intestinal tear



developed or opened after Corey left the hospital, although the substance of that testimony had not been
disclosed in response to the plaintiffs' discovery request.

PROCEDURAL HISTORY

Clark and Ayres filed a wrongful-death complaint in the Fourth Judicial District Court against Klein and St.
Alphonsus Regional Medical Center. The claim against St. Alphonsus settled. After a jury trial, the jury found
for Klein and final judgment was entered on May 18, 2000. Plaintiffs timely appealed, and the Idaho Supreme
Court reversed and remanded for a new trial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded for a new trial. The court also directed that each separately represented plaintiff be
permitted to cross-examine witnesses, although it did not decide whether the cross-examination limitation
independently required reversal.
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