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SUMMARY

Justice Davis concurred in the affirmance of a Business Court arbitration decision involving annuity

contracts. The concurrence addresses whether the presiding judge could also serve as a resolution

judge and whether the same person could mediate and arbitrate the dispute, concluding that any

procedural objections were waived because the parties agreed to the arrangements.
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1. Whether it was a procedural error for the Business Court presiding judge also to serve as the resolution

judge in the same case.
2. Whether a resolution judge may serve as both mediator and arbitrator in the same case.

3. Whether the parties waived any procedural objection by agreeing to or acquiescing in the challenged

arrangements.

HOLDINGS

1. The arrangement was not contemplated by the West Virginia Trial Court Rules and constituted a serious

procedural error, but the parties waived the error by agreeing to and acquiescing in the arrangement.

2. Rule 29.08(h) permits the parties and the resolution judge to agree to alternative dispute resolution that
may include mediation followed by arbitration, and any procedural objection was waived because the
parties consented to the arrangement.

KEY QUOTATIONS

“This language unquestionably implies that the positions of presiding judge and resolution judge should not

be filled by the same person in the same case.” (at 1)

“A litigant may not silently acquiesce to an alleged error, or actively contribute to such error, and then raise

that error as a reason for reversal on appeal.” (at 1-2)

“The mediation process encourages candid disclosures, including disclosures of confidential information, to a
mediator.” (at 3-4)

FACTUAL BACKGROUND

The parties entered into annuity contracts and submitted their dispute to a three-judge Business Court arbitration
panel. The presiding judge also acted as a resolution judge for mediation and served on the arbitration panel. The
parties agreed to those arrangements and were informed before mediation not to disclose information they did
not want considered during arbitration.

PROCEDURAL HISTORY

A Business Court arbitration panel concluded that the Variable Annuity Life Insurance Company did not violate
the parties' annuity contracts. The majority affirmed the panel's decision, and Judge Davis concurred while
addressing alleged procedural errors involving the presiding judge's dual role and the resolution judge's

mediation and arbitration roles.
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