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SUMMARY

The Fourth Court of Appeals of Texas affirmed Gustavo Bouvier Hernandez’s convictions for
aggravated sexual assault of a child and possession of child pornography. The court held that the trial
court properly denied a mistake-of-fact jury instruction, that an objection to investigator testimony was
not preserved, and that Hernandez knowingly, intelligently, and voluntarily waived his rights before
making custodial statements. The opinion also addresses Hernandez’s claim that the jury should have

received an instruction concerning the voluntariness of his statements.
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DISPOSITION affirmed

PROCEDURAL POSTURE Following a jury trial and convictions for aggravated sexual assault of

a child and possession of child pornography, the defendant appealed
the denial of a mistake-of-fact jury instruction, the admission of
investigator testimony, the denial of a motion to suppress custodial

statements, and the omission of a jury instruction on voluntariness.

STANDARD OF REVIEW Suppression rulings are reviewed under a bifurcated standard: the
appellate court gives almost total deference to historical findings and
mixed questions dependent on credibility and demeanor, but reviews
de novo mixed questions that do not depend on those considerations.
Jury-charge error is reviewed in two steps, first determining whether
error exists and then conducting a harm analysis; unobjected-to charge
error is reviewed for egregious harm. Preservation issues are governed
by Texas Rule of Appellate Procedure 33.1.
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QUESTIONS PRESENTED

1.

Whether the trial court erred by denying Bouvier's requested mistake-of-fact jury instruction on the

aggravated-sexual-assault charge.

. Whether Bouvier preserved his complaint that Investigator Donna gave improper opinion testimony
regarding the truthfulness of Bouvier's mistake-of-fact defense.

. Whether Bouvier knowingly, intelligently, and voluntarily waived his rights and whether the trial court

erred by denying his motion to suppress his custodial statements.

. Whether the trial court reversibly erred by failing to instruct the jury under Texas Code of Criminal

Procedure article 38.22, sections 6 and 7, regarding the voluntariness of Bouvier's custodial statements.

. Whether Bouvier preserved his separate argument that pre-Miranda statements were inadmissible under

a deliberate two-step interrogation theory.

HOLDINGS

1.

The trial court properly denied the requested mistake-of-fact instruction because Bouvier's asserted
belief that the child was his adult wife did not negate any culpable mental state required for aggravated

sexual assault of a child under Texas Penal Code section 22.021.

. Bouvier failed to preserve his complaint that Investigator Donna improperly testified about Bouvier's

truthfulness because his trial objection that the question was vague did not comport with the improper-

opinion theory raised on appeal.

. The trial court did not err by denying the motion to suppress because, considering the totality of the

circumstances, Bouvier received the required warnings and knowingly, intelligently, and voluntarily

waived his rights before making the challenged statements.

. The court affirmed despite the omission of a voluntariness instruction because Bouvier did not request or

object to the omission and failed to show egregious harm.

. The court declined to consider Bouvier's argument that pre-Miranda statements should be suppressed

because he failed to preserve that argument in the trial court.

KEY QUOTATIONS



“Just as Donna was not required to orally use the word “waive,” neither was Bouvier for his waiver to be

valid: its validness can be inferred from Bouvier’s actions and words.” (-12)

“On this record, we cannot conclude that the trial court’s failure to provide a voluntariness instruction to the
jury caused Bouvier actual harm, affected the very basis of his case, deprived him of a valuable right, or

vitally affected a defensive theory.” (-17)

FACTUAL BACKGROUND

Bouvier's wife discovered an explicit video on his cell phone depicting Bouvier performing a sexual act on an
eight-year-old child who was his wife's sister and their adoptive daughter. Bouvier was arrested and gave a
recorded custodial interview in Spanish after receiving Miranda and Texas statutory warnings; he confessed to
the sexual act but claimed he believed the child was his adult wife. At trial, Bouvier again admitted engaging in
and filming the act, while the video and testimony from his wife were admitted into evidence. The jury
convicted him of aggravated sexual assault of a child and possession of child pornography and assessed stacked
sentences.

PROCEDURAL HISTORY

A Webb County grand jury indicted Bouvier on aggravated sexual assault of a child and possession-related child-
pornography charges; the second count was amended by court order to possession of child pornography under
Texas Penal Code section 43.26(a). The trial court denied Bouvier's motion to suppress after a two-day hearing
and entered findings of fact and conclusions of law. After a jury convicted him on both counts and assessed
stacked sentences of eighty years and ten years, respectively, Bouvier timely appealed. The Fourth Court of

Appeals affirmed.
DISPOSITION

affirmed
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