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SUMMARY

The Appellate Division, First Department affirmed the denial of defendants’ motion to disqualify
plaintiffs’ attorneys. The court held that defendants failed to meet the heavy burden of showing that
counsel’s testimony was necessary and prejudicial, noting that other evidence could establish the basis
for the fees charged in estate accounting proceedings.
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QUESTIONS PRESENTED

1. Whether defendants met the required burden to disqualify plaintiffs' attorneys based on the possibility
that counsel might be called as a witness.

2. Whether testimony from plaintiffs' counsel or other attorneys at the firm was necessary and prejudicial
to plaintiffs' interests.

HOLDINGS

1. Defendants failed to meet the heavy burden required to disqualify plaintiffs' attorneys because the
anticipated attorney testimony was not shown to be necessary and prejudicial to plaintiffs' interests.

KEY QUOTATIONS

“Disqualification . . . during litigation implicates not only the ethics of the profession but also the substantive
rights of the litigants [and] denies a party’s right to representation by the attorney of its choice” (469)

“a valued right and any restrictions must be carefully scrutinized” (469)

“in the context of an ongoing lawsuit, disqualification . . . can [create a] strategic advantage of one party
over another” (469)

FACTUAL BACKGROUND

The dispute concerned the extent and reasonableness of fees charged to Leonard Ullmann, who was deceased,
during accounting proceedings involving his mother's estate. Defendants sought to disqualify plaintiffs' attorneys
because Donald Hamburg, plaintiffs' counsel and a former co-executor of the estate, might be called as a
witness. The court concluded that defendants could rely on Ullmann's deposition to establish the client directives
underlying the fees, and that any testimony from Hamburg or other firm attorneys was either unnecessary,
nonprejudicial, or cumulative.

PROCEDURAL HISTORY

Supreme Court, New York County, denied defendants' motion to disqualify plaintiffs' attorneys. The Appellate
Division, First Department, unanimously affirmed the order without costs.
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