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SUMMARY

The Appellate Division, Second Department affirmed an order denying the plaintiff's motion for
summary judgment on whether she sustained a serious injury under Insurance Law § 5102(d) in a
motor vehicle accident case. The court held that the plaintiff failed to establish a prima facie showing
of serious injury under the applicable limitation-of-use and significant-disfigurement categories.
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DISPOSITION affirmed

PROCEDURAL POSTURE The plaintiff appealed from an order denying her motion for summary
judgment on whether she sustained a serious injury under Insurance
Law § 5102(d).

STANDARD OF REVIEW Summary judgment requires the movant to establish a prima facie
entitlement to judgment as a matter of law. If the movant fails to meet
that burden, the motion must be denied without regard to the
sufficiency of the opposition papers.

PRECEDENTIAL VALUE Published New York Appellate Division decision

PARTIES Denise Wahrheit v. Thomas Ciliotta
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personal injury insurance summary judgment appellate procedure standard of review

PRACTICE AREAS

personal injury insurance civil procedure appellate procedure

QUESTIONS PRESENTED

1. Whether the plaintiff established prima facie that she sustained a serious injury to the cervical region of
her spine under the permanent consequential limitation-of-use or significant limitation-of-use categories
of Insurance Law § 5102(d).

2. Whether the plaintiff established prima facie that she sustained a serious injury under the significant-
disfigurement category of Insurance Law § 5102(d).

3. Whether the Supreme Court properly denied the plaintiff's summary-judgment motion without
evaluating the sufficiency of the defendant's opposition papers.

HOLDINGS

1. The plaintiff failed to meet her prima facie burden of showing that she sustained a serious injury within
the meaning of Insurance Law § 5102(d) as a result of the accident.

2. Because the plaintiff failed to satisfy her prima facie burden, the Supreme Court properly denied the
motion without regard to the sufficiency of the defendant's opposition papers.

KEY QUOTATIONS

“Since the plaintiff failed to satisfy her prima facie burden, the Supreme Court properly denied her motion
without regard to the sufficiency of the defendant's opposition papers” ([*1])

FACTUAL BACKGROUND

The plaintiff allegedly sustained personal injuries in a motor vehicle accident. She sought summary judgment
establishing that she sustained a serious injury within the meaning of Insurance Law § 5102(d), including
injuries involving the cervical region of her spine and significant disfigurement. The court concluded that her
submissions did not establish the statutory serious-injury threshold as a matter of law.

PROCEDURAL HISTORY

Denise Wahrheit commenced a personal-injury action arising from a motor vehicle accident and moved for
summary judgment on the serious-injury threshold issue. The Supreme Court, Suffolk County, denied the motion
in an order dated June 18, 2024. The Appellate Division affirmed the order insofar as appealed from.

DISPOSITION

affirmed
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