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SUMMARY

The Oregon Supreme Court affirmed the denial of post-conviction relief to a defendant who claimed
trial counsel inadequately advised him about objecting on ex post facto grounds to application of a
later-enacted sentencing law. The court held that the petitioner had to establish prejudice by showing
that correct advice would have led him to object, and it upheld the post-conviction court’s finding that

his testimony on that point was not credible.
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PROCEDURAL POSTURE Petitioner sought Oregon post-conviction relief based on alleged

inadequate assistance of trial counsel, including counsel's failure to
advise him of an ex post facto objection to application of a later-
enacted sentencing law. After remand for findings on whether proper
advice would have changed petitioner's decision, the post-conviction
court found no prejudice and dismissed the petition. The Oregon Court
of Appeals affirmed without opinion, and the Oregon Supreme Court

affirmed.

STANDARD OF REVIEW The court is bound by the post-conviction court's factual findings
when supported by evidence in the record. The legal question of
whether those facts establish constitutionally inadequate assistance
and prejudice is reviewed under the applicable post-conviction

standards.
PRECEDENTIAL VALUE published and precedential Oregon Supreme Court opinion
PARTIES Gable v. State
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QUESTIONS PRESENTED

1. Whether the post-conviction court applied an incorrect or more burdensome standard of proof by

requiring Gable to establish prejudice by a preponderance of the evidence.

2. Whether the post-conviction court erred in assessing the reasonableness and credibility of Gable's

assertion that he would have objected to the application of the later-enacted sentencing law.

3. Whether prejudice from counsel's failure to advise Gable of the ex post facto objection could be

presumed without determining whether correct advice would have changed his decision.

HOLDINGS

1. A post-conviction petitioner must prove the factual contentions supporting inadequate assistance,
including prejudice-related facts, by a preponderance of the evidence; that burden does not conflict with

the Strickland requirement to show a reasonable probability of a different result.

2. Gable failed to establish prejudice because the post-conviction court found that his testimony that he
would have objected after receiving correct advice was not credible, and that finding was supported by

the record.

3. The existence of an allegedly unlawful sentence does not eliminate the requirement that the petitioner
prove prejudice from counsel's deficient advice by showing that correct advice would have changed the

petitioner's decision.

KEY QUOTATIONS

“The only issue in that case was the lawfulness of the sentence. This case, in contrast, is a post-conviction

case in which the sole question is the constitutional adequacy of counsel.” (at 762)

“The possibility of a minimum is not necessarily determinative in a criminal defendant’s decision to enter a
plea. And, if a petitioner would not have changed the plea of guilty or no contest even with knowledge of a

possible minimum sentence, there is no reason to set aside the conviction.” (at 763)

“The controlling question in this post-conviction proceeding, as in Moen, is whether the receipt of correct
advice about a possible ex post facto objection would have made a difference to petitioner in this case.” (at
763)

FACTUAL BACKGROUND

Gable committed the charged offense in January 1989, when Oregon aggravated-murder law provided death or
life with the possibility of parole. Later in 1989, the legislature added life without the possibility of parole, or
true life, as a sentencing option. At Gable's 1991 penalty-phase trial, defense counsel requested instructions on

all three options, and the jury selected true life rather than death. Gable later asserted that counsel should have



advised him of an ex post facto objection, but the post-conviction court found his testimony that he would have

objected not credible.

PROCEDURAL HISTORY

Gable was convicted of murder and aggravated murder and sentenced to life without parole after the jury was
instructed on three sentencing options under a law enacted after the offense. In post-conviction proceedings, the
Court of Appeals initially held that counsel should have advised Gable of his ex post facto objection and
remanded for a prejudice determination. On remand, the post-conviction court found Gable's testimony not
credible and concluded that he failed to prove prejudice by a preponderance of the evidence. The Court of
Appeals affirmed without opinion, and the Oregon Supreme Court affirmed.

DISPOSITION

affirmed
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