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SUMMARY

The New York Appellate Division, Third Department reversed Daniel A. Nellis's convictions for
second-degree murder and weapons offenses and remitted for further proceedings. The court held that
repeated prosecutorial misconduct, including improper propensity evidence and summation comments,
substantially prejudiced the defendant, particularly because the trial court failed to intervene or
provide corrective instructions. The appeal from the denial of the defendant's CPL article 440 motion
was dismissed as academic.
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PROCEDURAL POSTURE Defendant appealed from a judgment of the County Court of Fulton
County entered after a jury convicted him of second-degree murder
and weapons offenses, and, by permission, appealed from an order
denying his CPL article 440.10 motion to vacate the judgment without
a hearing.

STANDARD OF REVIEW For weight of the evidence, the court viewed the evidence in a neutral
light, first considered whether a different verdict would have been
unreasonable, and then weighed the relative probative force of
conflicting testimony and inferences while deferring to the jury's
credibility determinations. Prosecutorial misconduct warranted
reversal when its severity and frequency, the trial court's response, and
the strength of the evidence demonstrated substantial prejudice and a
denial of due process. Unpreserved errors were reviewed in the interest
of justice under CPL 470.15(6)(a).
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QUESTIONS PRESENTED

1. Whether the murder and first-degree weapon-possession convictions were supported by legally
sufficient evidence and were against the weight of the evidence.

2. Whether the prosecutor committed prejudicial misconduct by introducing uncharged prior-bad-act
evidence, using propensity-based cross-examination, and making improper summation comments.

3. Whether the trial court's failure to intervene or provide curative instructions compounded the
prosecutorial misconduct and deprived defendant of due process.

4. Whether unpreserved prosecutorial errors should be reviewed in the interest of justice.

5. Whether defendant's CPL article 440.10 appeal remained justiciable after reversal of the judgment of
conviction.

HOLDINGS

1. The verdict was supported by the weight of the evidence. Although a different verdict would not have
been unreasonable, the evidence, viewed neutrally and with deference to the jury's credibility
determinations, supported defendant's intentional killing of the victim and constructive possession of at
least 11 operable firearms.

2. The prosecutor's repeated introduction of prior-bad-act evidence outside the scope of the court's
Sandoval/Molineux ruling, and the prosecutor's use of that evidence to suggest defendant's violent
propensity rather than merely impeach credibility, constituted plainly improper misconduct.

3. The prosecutorial misconduct, compounded by County Court's failure to intervene, strike improper
testimony, or give cautionary instructions, caused substantial prejudice and deprived defendant of due
process, requiring reversal and a new trial.

4. Despite the absence of defense objections to several serious errors, the court exercised its interest-of-
justice authority to review the errors under CPL 470.15(6)(a) because of their magnitude and frequency.

KEY QUOTATIONS

“reversal based on prosecutorial misconduct is warranted if the misconduct is such that the defendant
suffered substantial prejudice, resulting in a denial of due process” ([*4])



“The above-referenced questions by the prosecutor — some of which focused on matters outside of County
Court's Sandoval/Molineux ruling — were plainly improper, bearing, as they did, not upon defendant's
credibility or veracity but upon his criminal propensity” ([*5])

“we conclude that the misconduct of the prosecutor, as exacerbated by County Court's inaction, caused
defendant to suffer substantial prejudice, the result of which was the deprivation of due process” ([*7])

FACTUAL BACKGROUND

The victim disappeared after leaving work shortly after midnight on September 25, 2018, and her body was
found approximately one week later with a close-range gunshot wound to the head. Evidence placed defendant
and the victim together, showed defendant's vehicle and cell phone traveling toward the location where the body
was found, and included the victim's elevated Fitbit heart rate, defendant's DNA on the victim's body and
clothing, and scratches on defendant. Police also found more than 100 guns in a vacant apartment that defendant
had controlled or accessed, including 11 operable firearms. At trial, defendant admitted being with the victim
and firing a warning shot but denied killing her or possessing the guns.

PROCEDURAL HISTORY

After a jury trial, County Court convicted defendant of second-degree murder, two counts of third-degree
criminal possession of a weapon, and first-degree criminal possession of a weapon. The court sentenced
defendant to 25 years to life for murder, concurrent lesser terms for the third-degree weapon convictions, and a
consecutive 15-year term plus 5 years of postrelease supervision for first-degree weapon possession. County
Court later denied defendant's motion to vacate the convictions based on newly discovered evidence and
ineffective assistance of counsel. The Appellate Division found the evidence legally and factually sufficient
under its weight-of-the-evidence review but reversed because pervasive prosecutorial misconduct, compounded
by the trial court's failure to intervene, caused substantial prejudice and denied defendant due process; the CPL
article 440 appeal was dismissed as academic.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment of conviction was reversed on the law and the matter was remitted to County Court of Fulton
County for further proceedings not inconsistent with the decision. The appeal from the CPL article 440.10 order
was dismissed as academic.
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