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SUMMARY

The New Mexico Supreme Court consolidated appeals concerning whether three former state
employees held major nontenured policy-making or advisory positions excluded from unemployment
compensation benefits under NMSA 1978, Section 51-1-44(A)(5)(a). The Court held that the
Legislature must expressly designate a position as a major nontenured policy-making or advisory
position, and that the relevant positions had not been so designated. The Court therefore held that all
three claimants were eligible for unemployment compensation benefits.
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DISPOSITION reversed

PROCEDURAL POSTURE Original proceeding on certiorari in Perez and certification from the
New Mexico Court of Appeals in the consolidated Griego and Hatch
matters concerning denial of unemployment compensation benefits.

STANDARD OF REVIEW The Supreme Court applies the same statutorily defined standard of
review as the district court: an administrative decision may be reversed
if the agency acted fraudulently, arbitrarily, or capriciously, if the
decision lacks substantial evidence in the whole record, or if the
agency failed to act in accordance with law. For statutory
interpretation, the court reviews whether the decision was in
accordance with law and may substitute its own interpretation for the
agency's interpretation.

PRECEDENTIAL VALUE Published opinion; binding New Mexico Supreme Court precedent.
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QUESTIONS PRESENTED

1. Whether Section 51-1-44(A)(5)(a) requires an express legislative designation of a state-government
position as a major nontenured policy-making or advisory position before the position is excluded from
unemployment compensation eligibility.

2. Whether exemption from the protections of the State Personnel Act establishes that a position is also a
major nontenured policy-making or advisory position under the Unemployment Compensation Law.

3. Whether the statutory duties of the state personnel director demonstrated legislative intent to designate
that position as a major nontenured policy-making or advisory position.

4. Whether Griego's and Hatch's positions, which had no statutory job descriptions identified by the court,
were designated by the Legislature as major nontenured policy-making or advisory positions.

HOLDINGS

1. A state-government employee is ineligible for unemployment compensation under Section 51-1-44(A)
(5)(a) only if the Legislature has expressly designated the position as both nontenured and either a major
policy-making position or a major advisory position.

2. A position's exemption from the State Personnel Act establishes only that the position is nontenured; it
does not establish that the position is a major policy-making or advisory position for purposes of Section
51-1-44(A)(5)(a).

3. The Legislature may designate a position as a major policy-making or advisory position by defining the
position's statutory duties in a manner that demonstrates legislative intent to make the designation.

4. None of the three positions was designated by the Legislature as a major nontenured policy-making or
advisory position; therefore, Perez, Griego, and Hatch were eligible for unemployment compensation
benefits.

KEY QUOTATIONS

“We interpret this language to require the Legislature to expressly designate which nontenured positions are
major policy-making or advisory positions.” (¶ 1)



“For an employee in a state government position to be ineligible for unemployment compensation benefits,
legislation must expressly (1) designate that position as a nontenured position, and (2) designate the position
as either a major policy-making position or a major advisory position.” (¶ 10)

“Section 51-1-44(A)(5)(a) grants the Legislature exclusive authority to designate which nontenured positions
are major policy-making or advisory positions.” (¶ 27)

“As a result, we hold that Perez is also eligible for unemployment compensation.” (¶ 36)

FACTUAL BACKGROUND

Perez served as state personnel director, Griego served as administrative services division director and chief
financial officer of the Department of Finance and Administration, and Hatch served as executive director of the
New Mexico Racing Commission. All three were terminated after Governor Susana Martinez's first election and
applied for unemployment compensation benefits. The Department ultimately determined that all three held
major nontenured policy-making or advisory positions and denied benefits, although their positions differed in
statutory descriptions and responsibilities.

PROCEDURAL HISTORY

The New Mexico Department of Workforce Solutions ultimately denied unemployment benefits to Perez,
Griego, and Hatch on the ground that their former state-government positions were major nontenured policy-
making or advisory positions under NMSA 1978, Section 51-1-44(A)(5)(a). Separate district courts reversed the
Department's decisions in Perez and Hatch but affirmed the decision in Griego. The Court of Appeals reversed in
Perez and reinstated the denial, while certifying the consolidated Griego and Hatch appeals. The New Mexico
Supreme Court granted certiorari in Perez, accepted certification in Griego and Hatch, and consolidated the
matters.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The court reversed the Court of Appeals in Perez and reinstated the district court order granting Perez
unemployment benefits; reversed the district court order affirming the denial of Griego's benefits; and affirmed
the district court order granting Hatch benefits by reversing the Department's denial. No further remand
instructions were stated.
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