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SUMMARY

The Appellate Division, Second Department, dismissed the appeal from a fact-finding order because it
was superseded by the order of disposition, while reviewing the issues on appeal from the disposition
order. The court affirmed findings that the father neglected one child by committing domestic violence

against the mother in the child's presence and derivatively neglected the other child.
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DISPOSITION affirmed

PROCEDURAL POSTURE The father appealed from a Family Court order of fact-finding and an

order of disposition in related neglect proceedings under Family Court
Act article 10.

STANDARD OF REVIEW The Appellate Division accorded considerable deference to Family
Court factual findings where credibility was primarily at issue and
reviewed whether the neglect findings were supported by a

preponderance of the evidence.

PRECEDENTIAL VALUE precedential
PARTIES Angel B. M. (Anonymous), father v. Administration for Children's
Services
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QUESTIONS PRESENTED

1. Whether the appeal from the fact-finding order should be dismissed because that order was superseded
by the order of disposition.

2. Whether the evidence established by a preponderance of the evidence that the father neglected Kimberly

B. P. by committing an act of domestic violence against the mother in Kimberly's presence.
3. Whether the evidence supported a finding that the father derivatively neglected Gael B. P.

4. Whether Kimberly B. P.'s unsworn out-of-court statements were sufficiently corroborated to support the
neglect finding.

HOLDINGS

1. An appeal from a fact-finding order must be dismissed when the order has been superseded by an order
of disposition; the issues raised concerning the fact-finding order are brought up for review on the

appeal from the disposition order.

2. A finding of neglect is proper when a preponderance of the evidence establishes that a child's physical,
mental, or emotional condition was impaired or endangered by a parent's commission of domestic
violence in the child's presence; the evidence supported the finding that the father neglected Kimberly B.
P.

3. Kimberly B. P.'s unsworn out-of-court statements were sufficiently corroborated to support the neglect
finding.

4. The finding that the father derivatively neglected Gael B. P. was supported by a preponderance of the

evidence.

KEY QUOTATIONS

“The appeal from the order of fact-finding must be dismissed because the order of fact-finding was
superseded by the order of disposition. The issues raised on the appeal from the order of fact-finding are
brought up for review on the appeal from the order of disposition” ([*1])

“A finding of neglect is proper where a preponderance of the evidence establishes that the child's physical,
mental, or emotional condition was impaired or was in danger of becoming impaired by the parent's

commission of an act, or acts, of domestic violence in the child's presence” ([*1])

“Even a single act of domestic violence, either in the presence of a child or within the hearing of a child, may
be sufficient for a neglect finding” ([*1])

“Furthermore, impairment or imminent danger of physical impairment should also be inferred from the

subject children's proximity to violence directed against a family member, even absent evidence that they were



aware of or emotionally impacted by the violence” ([*1])

“In neglect proceedings, unsworn out-of-court statements of the children may be received and, if properly
corroborated, will support a finding of abuse or neglect” ([*1])

“The father's neglect of Kimberly B. P. demonstrated a "flawed notion[ ] of parental responsibility" and was a
"generally reliable indicator[ ]" that the father would "place his . . . other children at substantial risk of
harm"” ([*1])

FACTUAL BACKGROUND

During an argument between the children's parents, the father punched the mother in the presence of Kimberly
B. P.,, who was approximately six months pregnant with Gael B. P. The mother vomited as a result of the
incident. Kimberly's out-of-court statements about the domestic violence were corroborated by a caseworker's
testimony that Kimberly became sad and her demeanor changed while describing the incident, as well as by the

father's testimony concerning events leading up to it.

PROCEDURAL HISTORY

After a fact-finding hearing, the Family Court, Kings County, found that the father neglected Kimberly B. P. and
derivatively neglected Gael B. P. The Family Court subsequently entered an order of disposition. The Appellate

Division dismissed the appeal from the fact-finding order because it was superseded by the order of disposition,

reviewed the fact-finding issues on the appeal from the disposition order, and affirmed the disposition order

insofar as appealed from.

DISPOSITION

affirmed
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