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SUMMARY

The New York Appellate Division, Second Department, held that the plaintiff failed to take
proceedings for entry of a default judgment within the one-year period required by CPLR 3215(c) in a
mortgage foreclosure action. The court dismissed the appeal from the order, reversed the judgment of
foreclosure and sale, granted the defendant's motion to dismiss the complaint as abandoned, and
denied the plaintiff's request for a judgment of foreclosure and sale.
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PROCEDURAL POSTURE Appeal from an order denying the defendant's CPLR 3215(c) motion
to dismiss the mortgage-foreclosure complaint as abandoned and
granting the plaintiff's cross-motion to vacate a conditional dismissal
order and obtain a judgment of foreclosure and sale, and from the
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STANDARD OF REVIEW Questions of statutory interpretation and the application of CPLR
3215(c) were reviewed as matters of law.
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QUESTIONS PRESENTED

1. Whether the appeal from the May 25, 2022 order had to be dismissed because the right to a direct appeal
from the order terminated upon entry of the judgment of foreclosure and sale.

2. Whether the foreclosure complaint against the defendant had to be dismissed as abandoned under CPLR
3215(c) because the plaintiff failed to take proceedings for entry of a default judgment within one year
after the defendant's default.

3. Whether the plaintiff's request for judicial intervention seeking a foreclosure settlement conference
tolled or satisfied the one-year period under CPLR 3215(c).

4. Whether the plaintiff established sufficient cause to avoid dismissal under CPLR 3215(c) by offering a
reasonable excuse for the delay.

HOLDINGS

1. The appeal from the May 25, 2022 order must be dismissed because the right to a direct appeal from that
order terminated when the judgment of foreclosure and sale was entered; the issues raised on the order
were reviewable on the appeal from the judgment.

2. When a plaintiff fails to take proceedings for entry of a default judgment within one year after a
defendant's default, CPLR 3215(c) requires dismissal of the claim as abandoned unless sufficient cause
is shown.

3. The plaintiff's request for judicial intervention seeking a foreclosure settlement conference did not
constitute proceedings for entry of judgment and did not toll the one-year deadline under CPLR 3215(c).

4. The plaintiff failed to establish sufficient cause to avoid dismissal because its change of attorney was not
a reasonable excuse for the delay, particularly where the change occurred after the one-year period had
expired.

KEY QUOTATIONS

“The language of CPLR 3215(c) is not, in the first instance, discretionary, but mandatory, inasmuch as courts
'shall' dismiss claims (CPLR 3215[c]) for which default judgments are not sought within the requisite one-
year period, as those claims are then deemed abandoned” ([*1])

“As such, the filing of the request for judicial intervention did not constitute the taking of proceedings for the
entry of a judgment pursuant to CPLR 3215(c) and did not toll the one-year deadline to do so” ([*2])

FACTUAL BACKGROUND



The plaintiff commenced a mortgage-foreclosure action in 2012 involving residential property in Brooklyn. The
defendant was served under CPLR 308(2), but he did not timely answer or move for relief; service was complete
on June 17, 2012, and his default occurred on July 17, 2012. The plaintiff did not move for leave to enter a
default judgment and for an order of reference until March 2015, more than one year after the default. The
plaintiff later attributed the delay in part to a change of attorney, but that change occurred after the statutory one-
year period.

PROCEDURAL HISTORY

The plaintiff commenced a mortgage-foreclosure action in 2012. The defendant did not timely answer or
otherwise appear. The plaintiff moved for a default judgment and an order of reference in March 2015, and the
Supreme Court granted that motion in June 2015. After the Supreme Court conditionally directed dismissal as
abandoned in 2019, the defendant moved in 2021 for dismissal under CPLR 3215(c), while the plaintiff cross-
moved to vacate the conditional dismissal and obtain a judgment of foreclosure and sale. The Supreme Court
denied the defendant's motion and granted the plaintiff's cross-motion in May 2022.

DISPOSITION

reversed
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