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SUMMARY

The Oregon Supreme Court affirmed the defendant’s conviction for failing to report a change of

residence as a sex offender. The court held that the state was bound by the factual theory it pursued at

trial, but that the precise date alleged in the indictment was not a material element of the offense. The

court concluded that sufficient evidence supported the conviction under the state’s trial theory.
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QUESTIONS PRESENTED

1. Whether the state was bound on appeal by the factual theory it pursued in opposing defendant's motion

to dismiss at trial.

2. Whether the state had to plead and prove the exact date alleged in the indictment for the offense of
failing to report a change of residence within ten days.

3. Whether the evidence was sufficient to support the conviction under the state's trial theory and the

indictment's allegation that the offense occurred on or about February 25, 2019.

HOLDINGS

1. The state is bound by the factual theory it pursued at trial and on appeal when it relied on that theory to

oppose a defendant's motion and then seeks to uphold the conviction on a different factual theory.

2. For failure to report a change of residence as a sex offender, the passage of ten days after the change of
residence is a material element, but the exact date of the residence change and the exact date on which
the ten-day period ended are not material elements requiring pleading and proof.

3. The evidence was sufficient for a reasonable trier of fact to find that Ribas changed residences after
February 15, 2019, failed to report within ten days, and committed the offense on or about the date
alleged in the indictment.

KEY QUOTATIONS

“We further conclude from the text, context, and legislative history of ORS 163A.040(1) (d) that the passage
of 10 days after a change of residence is material to establishing that defendant committed the offense, but the

exact date that defendant committed the offense is not a material element.” (at 752)
“As in Lonergan, the state “cannot have it both ways.”” (at 765)

“The passage of 10 days after a sex offender changes residence is a material element of the offense of failing
to report as a sex offender, but the exact date that an offender changes residence and the exact date that the

10-day reporting period ends are not material elements.” (at 780)

FACTUAL BACKGROUND

Ribas, a registered sex offender, was required to report changes of residence within ten days. On February 15,
2019, he told Albany police that he was in the process of moving to Lebanon, but he reported the Albany address
and did not file a separate change-of-residence form. He later acknowledged that he had not reported the move,
and a form signed on May 26 stated that the Lebanon residence began on February 16. The state proceeded at

trial on the theory that Ribas changed residences after February 15 and failed to report within ten days.

PROCEDURAL HISTORY

Ribas was indicted in Linn County Circuit Court for failing to report within ten days of changing his residence.

The circuit court denied his motion to dismiss and motion for judgment of acquittal, and a jury found him guilty.



The Court of Appeals affirmed, concluding that the state had to prove the offense on the exact date alleged but

finding sufficient evidence. The Supreme Court affirmed, relying on a different rationale in part.
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