
SUPREME COURT OF PENNSYLVANIA

Commonwealth v. Lacombe; Commonwealth v. Witmayer
234 A.3d 602 (Pa. 2020) · No. Nos. 35 MAP 2018 and 64 MAP 2018 · Decided July 21, 2020

SUMMARY

This is a concurring and dissenting opinion by Justice Wecht of the Supreme Court of Pennsylvania in
consolidated appeals involving the retroactive application of Subchapter I of Pennsylvania's Sex
Offender Registration and Notification Act. Justice Wecht agrees that the courts had jurisdiction to
consider the constitutional challenges but concludes that Subchapter I remains punitive in effect and
therefore violates the federal and Pennsylvania Ex Post Facto Clauses when applied retroactively.
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DISPOSITION reversed

PROCEDURAL POSTURE The Commonwealth appealed orders of the Montgomery County
Court of Common Pleas granting the appellees' challenges to the
retroactive application of Subchapter I of SORNA. Lacombe sought
termination of his registration obligations; Witmayer pursued relief
under the PCRA. The Supreme Court considered both the procedural
jurisdiction issue and the constitutionality of Subchapter I under the
Ex Post Facto Clauses.

STANDARD OF REVIEW De novo review, with plenary scope, for the legal question whether
retroactive Subchapter I violates the Ex Post Facto Clauses.

PRECEDENTIAL VALUE published majority decision with a nonbinding concurring and
dissenting opinion
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QUESTIONS PRESENTED

1. Whether the courts had jurisdiction to consider challenges to Subchapter I through the procedural
mechanisms used by Lacombe and Witmayer.

2. Whether the retroactive application of Subchapter I is punitive in effect under the Mendoza-Martinez
factors and therefore violates the Ex Post Facto Clauses of the United States and Pennsylvania
Constitutions.

HOLDINGS

1. The courts had jurisdiction to consider the constitutional challenges, and Lacombe was not required to
pursue relief exclusively under the PCRA.

2. The General Assembly intended Subchapter I to establish a civil regulatory scheme rather than a
punitive one.

3. Subchapter I remains punitive in effect because it imposes affirmative restraints, resembles historically
recognized punishment, promotes deterrence and retribution, and is excessive in relation to its stated
regulatory purpose.

4. Because Subchapter I is punitive in effect and applies retroactively to offenses committed before its
enactment or operative date, its application to Lacombe and Witmayer violates the Ex Post Facto
Clauses.

KEY QUOTATIONS

“Ex post facto analysis entails a two-part inquiry. The court must determine first whether, in enacting the
challenged statute, the legislature intended to impose a punishment.” (at 28)

“When I weigh the factors, it becomes apparent that the General Assembly has not created a scheme that, in
its effects, is non-punitive.” (at 47-48)

“The impact that subjection to Subchapter I will have on an offender’s life cannot be understated.” (at 48)

FACTUAL BACKGROUND

Claude Lacombe and Michael Witmayer committed sexual offenses before December 20, 2012, making them
subject to retroactive Subchapter I of Pennsylvania's amended sexual-offender registration scheme. Lacombe
sought termination of his reporting and registration requirements, while Witmayer filed a timely PCRA petition.
Both challenged Subchapter I as an unconstitutional ex post facto law because of its registration, reporting,
public-disclosure, and enforcement requirements.



PROCEDURAL HISTORY

Lacombe and Witmayer committed their triggering offenses before December 20, 2012 and were subject to
retroactive Subchapter I registration requirements. The Montgomery County Court of Common Pleas granted
relief on their ex post facto challenges. The Commonwealth appealed, and the Supreme Court consolidated the
appeals. The majority concluded that the PCRA court had jurisdiction and that Subchapter I was not
constitutionally punitive; Justice Wecht agreed with the jurisdictional ruling but dissented from the constitutional
holding.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The majority's disposition reversed the Montgomery County Court of Common Pleas orders after holding that
Subchapter I was not punitive and did not violate the Ex Post Facto Clauses. The dissent would have affirmed
the lower courts' relief and invalidated retroactive Subchapter I as applied to the appellees.
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