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SUMMARY

The Supreme Court of Pennsylvania held that digital penetration of a victim's vagina cannot support a

charge of sexual assault under 18 Pa.C.S. § 3124.1 because it does not constitute sexual intercourse or

deviate sexual intercourse as those terms are defined in the Crimes Code. The court reversed the

Superior Court's reinstatement of the sexual-assault counts based on digital penetration and remanded

for further proceedings.
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Kelley appealed the Superior Court's order reversing the trial court's
dismissal of sexual-assault charges and remanding for trial. The
Supreme Court of Pennsylvania granted review limited to whether
evidence of digital penetration could sustain a charge of sexual assault
under 18 Pa.C.S. § 3124.1.

Plenary review because the appeal presented a question of law.
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QUESTIONS PRESENTED

1. Whether digital penetration of a complainant's vagina constitutes sexual intercourse or deviate sexual
intercourse under 18 Pa.C.S. § 3101.

2. Whether evidence of digital penetration can sustain a charge of sexual assault under 18 Pa.C.S. § 3124.1.

HOLDINGS

1. Digital penetration of the vagina is not sexual intercourse or deviate sexual intercourse as those terms
are defined in 18 Pa.C.S. § 3101.

2. Digital penetration may not be the basis for a charge of sexual assault under 18 Pa.C.S. § 3124.1.

KEY QUOTATIONS

“Therefore, we hold that digital penetration may not be the basis for a charge of sexual assault.” (555)

“The definitions of sexual intercourse and deviate sexual intercourse include vaginal intercourse, anal
intercourse, oral intercourse, and penetration by a foreign object, but not digital penetration of the vagina.”
(555)

FACTUAL BACKGROUND

The Commonwealth alleged that Kelley repeatedly sexually abused his stepdaughter over approximately four
years. At the habeas corpus hearing, the victim testified that Kelley touched her breasts and vaginal area and, on
more than one occasion, inserted his fingers into her vagina. The Supreme Court addressed only whether the

alleged digital penetration could support a charge of sexual assault.

PROCEDURAL HISTORY

The Commonwealth charged Kelley with multiple offenses arising from alleged abuse of his stepdaughter. After
a habeas corpus hearing, the Court of Common Pleas of Susquehanna County dismissed the sexual-assault
counts based on digital penetration, among other dismissed charges. The Commonwealth appealed, and a
divided Superior Court reversed and remanded for trial. The Pennsylvania Supreme Court reversed the Superior
Court as to the forty-one sexual-assault counts based on digital penetration and remanded for further

proceedings.

DISPOSITION
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REMAND INSTRUCTIONS

The case was remanded to the Superior Court for further proceedings consistent with the opinion. The Superior
Court's order was reversed insofar as it reinstated the forty-one sexual-assault counts based on digital

penetration.
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