COURT OF APPEALS OF TEXAS, FIFTH DISTRICT, DALLAS

Stephens v. Hemyari

355 S.W.3d 10 (Tex. App.—Dallas) - Decided April 20, 2010

SUMMARY

The Texas Court of Appeals considered whether a foreclosure sale conducted after the date authorized

by a bankruptcy court’s order modifying the automatic stay was valid. The court held that the sale

violated the automatic stay, was void, passed no title, and was not retroactively validated by dismissal

of the bankruptcy case. The court reversed the trial court’s summary judgment, rendered judgment

canceling the substitute trustee’s deed and sale, and remanded for consideration of an equitable-

subrogation claim.
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Second appeal from a summary judgment declaring appellees owners
in fee simple of three tracts of real property. Both sides moved for
summary judgment concerning the validity of a foreclosure sale
conducted after the date authorized by a bankruptcy-court order

modifying the automatic stay.

Summary judgment is reviewed de novo. The movant must show that
no genuine issue of material fact exists and that it is entitled to
judgment as a matter of law. When both parties move for summary
judgment, the appellate court reviews the evidence presented by both
parties and determines whether either party's motion should have been

granted.
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QUESTIONS PRESENTED

1. Whether the bankruptcy court's order modifying the automatic stay authorized a foreclosure sale after
August 1, 2000.

2. Whether the September 5, 2000 foreclosure sale, conducted outside the date authorized by the

bankruptcy order, was void for violating the automatic stay.

3. Whether post-sale conduct, including equitable estoppel, judicial estoppel, laches, waiver, or ratification,
validated the void foreclosure sale.

4. Whether dismissal of the bankruptcy case impliedly annulled the automatic stay and validated the

foreclosure sale.

5. Whether dismissal of the bankruptcy case revested title to the scheduled property in the Stephens

partnerships.

HOLDINGS

1. The unambiguous bankruptcy-court order authorized a foreclosure sale only on August 1, 2000 and did
not authorize a sale after that date.

2. Because the September 5, 2000 foreclosure sale violated the automatic stay, it was void, had no effect,
and passed no title.

3. Post-sale conduct by the parties, including equitable estoppel, judicial estoppel, laches, waiver, and

ratification, could not validate the void foreclosure sale.

4. Dismissal of the bankruptcy case did not impliedly annul the automatic stay or validate the foreclosure

sale because neither the dismissal motion nor dismissal order specifically referenced or approved the
sale.

5. Because the Stephens partnerships scheduled all three tracts and the property was not disposed of during

bankruptcy, dismissal revested title in the partnerships.

KEY QUOTATIONS

“As stated in our prior opinion, an action taken in violation of the automatic stay is void, not merely
voidable.” (at 13)

“The terms of an order modifying the automatic stay must be strictly construed.” (at 13)

“Because the foreclosure sale was in violation of the automatic stay, the sale was void, of no effect, and

passed no title.” (at 15)

FACTUAL BACKGROUND



The Stephens partnerships owned three tracts of land and granted Murphy a deed of trust and a deed in lieu of
foreclosure to secure a deferred $700,000 payment arising from a settlement of a bankruptcy-related adversary
proceeding. After the partnerships filed Chapter 11 bankruptcy, the bankruptcy court modified the automatic stay
to permit a foreclosure sale on August 1, 2000 if the required payment was not made. Murphy did not post the

property for foreclosure in July, and Hemyari instead bought the property at a foreclosure sale on September 5,
2000. The partnerships had listed all three tracts in their bankruptcy schedules.

PROCEDURAL HISTORY

After the Stephens parties filed Chapter 11 bankruptcy, the bankruptcy court modified the automatic stay to
permit foreclosure on August 1, 2000 if specified payment conditions were not met. Murphy did not post the
property for foreclosure in July, and Hemyari purchased the property at a foreclosure sale on September 5, 2000.
In the first appeal, the court reversed a summary judgment for Hemyari because the bankruptcy order did not
authorize a foreclosure sale after August 1, 2000. On remand, the trial court again granted appellees summary
judgment, rejected appellants' arguments that the sale was void, and denied appellants' competing motion. The
court of appeals reversed, rendered judgment cancelling the substitute trustee's deed and sale, and remanded for

consideration of Hemyari's equitable-subrogation claim.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The court rendered judgment cancelling the substitute trustee's September 5, 2000 deed and sale and remanded

for the trial court to consider Hemyari's claim for equitable subrogation.
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