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SUMMARY

The Colorado Supreme Court held that the trial court abused its discretion by admitting evidence of an
alleged alternative suspect's prior sexual conduct in a sexual-assault prosecution. The court concluded
that the evidence had minimal probative value on identity and posed a substantial risk of confusing or
misleading the jury under CRE 403, made its rule absolute, and remanded for further proceedings.
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QUESTIONS PRESENTED



1. Whether the Colorado Supreme Court should exercise original jurisdiction under C.A.R. 21 to review
the trial court's pretrial evidentiary ruling.

2. Whether evidence of an alternative suspect's alleged prior sexual conduct with someone other than the
victim was relevant and admissible to challenge the victim's identification.

3. Whether the evidence, even if relevant under the rape shield statute, was subject to exclusion because its
probative value was substantially outweighed by the danger of confusing the issues and misleading the
jury.

4. Whether the trial court abused its discretion by admitting the evidence.

HOLDINGS

1. The Colorado Supreme Court properly exercised original jurisdiction to review the trial court's
evidentiary ruling because the People could not obtain an interlocutory appeal and an erroneous
evidentiary ruling might not have an adequate remedy on appeal.

2. Evidence that an alternative suspect had motive or opportunity, combined with alleged prior sexual
conduct that is not distinctive or unusual enough to constitute a perpetrator signature, is not sufficiently
relevant to connect that suspect to the charged offense.

3. The evidence was not admissible under the rape shield statute's physical-evidence exception because that
exception is limited to evidence concerning the source or origin of semen, pregnancy, disease, or similar
physical evidence; identity evidence that does not concern such physical aspects must proceed under the
statute's material-issue provision.

4. Even assuming the alleged prior sexual conduct was relevant under section 18-3-407(2), it had to be
excluded because its minimal probative value was substantially outweighed by the danger of confusing
the issues and misleading the jury.

KEY QUOTATIONS

“However, the right to present a defense is not absolute; the Constitution requires only that the accused be
permitted to introduce all relevant and admissible evidence.” (272 P.3d at 1072)

“The circular nature of the relevancy argument in this case is that the evidence offered to connect A.G. to the
assault against M.L. requires an inference of propensity based on previous sexual acts with another person.”
(272 P.3d at 1074)

“The danger of confusing the issues and misleading the jury substantially outweighs the minimal probative
value, if any, of prior sexual conduct evidence to the identity of the perpetrator in this case.” (272 P.3d at
1075)

FACTUAL BACKGROUND

The prosecution alleged that Salazar sexually assaulted M.L., an eight-year-old child, while she was staying at
her maternal grandparents' home. M.L. identified Salazar, her uncle by marriage, but her disclosures contained
inconsistencies regarding what she saw, when she saw him, and whether she was wearing her prescription
glasses; the lighting was also limited. Salazar sought to introduce testimony that M.L.'s grandfather, A.G., had



previously sexually abused A.G.'s daughter in a similar manner and had been present in the house during the
alleged assaults, arguing that A.G. could have been the perpetrator.

PROCEDURAL HISTORY

Salazar was charged with sexual assault on a child and sexual assault on a child pattern of abuse. Before trial, he
moved to introduce evidence that the alleged alternative suspect, A.G., had sexually abused A.G.'s daughter, who
was the defendant's relative, and argued that the evidence supported misidentification and showed A.G.'s motive
and opportunity. After an evidentiary hearing, the trial court found the evidence admissible under the rape shield
statute and relevant to identity. The People petitioned for relief under C.A.R. 21 because no interlocutory appeal
was available and an erroneous admission of the evidence might not be adequately remedied on appeal.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

The rule was made absolute, and the case was remanded to the trial court for further proceedings consistent with
the opinion, including exclusion of the challenged evidence under the principles stated by the Supreme Court.
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